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HUMAN DIGNITY AND THE FREEDOM OF THE PRESS
NINTH GERD BUCERIUS LECTURE, WASHINGTON DC, SEPTEMBER 11, 2008

Jutta Limbach
FORMER PRESIDENT OF GERMANY’S FEDERAL CONSTITUTIONAL COURT

I. Human Dignity—The Supreme Value

The commitment to the inviolability of human dignity, with which 
the German Basic Law commences, was intended as a counter-
concept to totalitarianism. In accordance with Kant’s maxim, man 
was supposed to exist as an end in himself, and not be reduced to 
an existence as the means to another’s end. The principle of human 
dignity forbids making human beings mere objects of the state. The 
totalitarian state with its hierarchical structure of leader and fol-
lowers, as well as the ideology of the dictatorship of the proletariat, 
are the historical references against which the Basic Law posited 
its focus on human beings.

What human dignity means cannot be defi ned one-sidedly accord-
ing to any philosophical, religious or ideological teaching. The guar-
antee of human dignity is not the simple essence of Christian tenets 
of faith. In view of the inhumanity that had been demonstrated and 
experienced between 1933 and 1945, the creators of the Basic Law 
did not feel compelled to explain the principle of dignity. For them, 
the commitment to human dignity was a response to the inhuman 
Nazi regime, which had presumed to distinguish between life worthy 
of life and life unworthy of life. What the authors of the Basic Law 
agreed on was that encroachments on human dignity—such as de-
portations, annihilation through forced labor, and genocide—were 
never to repeat themselves.

The German Federal Constitutional Court considers human dignity 
the supreme legal value. In the fi rst decade of the Federal Republic 
of Germany’s existence, two court cases involving bans on political 
parties had caused the court to deal with the relation between the 
individual and the state. In 1952, the Federal Constitutional Court 
declared the Socialist Reich Party unconstitutional and dissolved 
it. Many members of the National Socialist Party formed part of the 
executive of this neo-Nazi party. The ban on the Communist Party of 
Germany followed in 1956. In the Communist Party judgment, the 
court established that man was endowed with the ability to organize 
his life under his own responsibility. For the sake of his dignity, he 
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must therefore be enabled to freely develop his personality. If “the 
authorities endeavored to provide for the well-being of ‘subjects,’” 
the court held, “even if this was done in the best possible way,” this 
was not justifi ed. Instead, the state had to make it possible for the 
citizen to participate in decisions about the body politic. Spiritual 
freedom was therefore “of decisive importance” for a free democracy. 
According to the Federal Constitutional Court, the freedom of the 
spirit was a functional element of this order because it prevented 
democracy from ossifying and showed the range of possible solu-
tions to factual problems.1

II. The Public Function of the Freedom of the Press

In many subsequent decisions, the Federal Constitutional Court has 
emphasized time and again that the fundamental rights related to 
communication, such as the freedom of opinion and the freedom of 
the press, which can be derived from human dignity, are constituent 
elements of a free democracy. For the citizens’ ability to judge and 
to decide is the elixir of life of this form of state organization.2 The 
Federal Constitutional Court vividly described the public task of the 
press in its Der Spiegel decision from 1966. I cite:

A free press not steered by public authority and not subject to 
censorship is a fundamental element of the liberal state; in 
particular, a free, regularly published political press is indis-
pensable to modern democracy. If the citizen is to make politi-
cal decisions, then he must not only be comprehensively 
informed but also be able to know and then balance the opin-
ions that others have formed. The press stimulates this ongo-
ing discussion; it procures information, comments on it, and 
thus functions as an orienting force in public debate. Public 
opinion articulates itself within the press; arguments become 
clarifi ed by statement and counter-statement, gain distinct 
contours, and thus make it easier for the citizen to come to a 
decision. In a representative democracy, the press is located as 
a constant intermediary and control organ between the people 
and their elected representatives in parliament and govern-
ment. It critically summarizes the opinions and demands that 
incessantly crop up in society and its groups, gives them a 
forum for discussion, and delivers them to the politically active 
organs of the state, which in this manner are constantly able 
to measure their decisions, even in individual issues of day-

1  Entscheidungen des 
Bundesverfassungsgerichts 
(hereafter: BverfGE ) 5, 85 
(pp. 204-205).

2  Kathrin Thomaschki has 
aptly pointed this out 
in “Medien,” in Bürger, 
Recht, Staat: Handbuch 
des öffentlichen Lebens in 
Deutschland (Frankfurt am 
Main, 1992), 161ff., 165.
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to-day politics, against the standard of the views actually held 
among the people.3

III. The Most Important Civil Right

Freedom of the press is a mainstay of the democratic constitutional 
state. This is a lesson that can be learned from the attempts to 
start democracies that have been made in Germany and in other 
countries. The yearning for freedom of thought and for freedom 
of the press has been at the center of every struggle for a written 
constitution, that is, at the center of every struggle for a document 
that guarantees the citizens’ sphere of freedom and establishes the 
limits of state authority. It is not a coincidence that it was in the 
seventeenth and eighteenth centuries that freedom of the press was 
demanded for the fi rst time. For the school of thought that took 
up the cause of respect for human rights called itself “Enlighten-
ment.” Such Enlightenment required the large-scale dissemination 
of information, which is one of the noblest tasks of an independent 
press. The bourgeoisie therefore regarded freedom of the press 
as, politically, the most important basic right, a right which could 
guarantee all other civil rights, such as freedom of opinion, freedom 
of faith, and freedom of conscience.

It is therefore not surprising that in the countries in which the idea 
of democracy gained acceptance, the principle of the freedom of the 
press was also recognized: fi rst of all, in England, where Parliament 
in 1695 decided not to renew the statutes requiring press censor-
ship; then, almost a century later, in France, with the “Declaration 
of the Rights of Man and of the Citizen” of 1789. The United States 
granted the freedom of speech and of the press in the famous First 
Amendment. In Germany, it was not possible to break the power of 
the state rulers until much later. The authors and journalists Hein-
rich Heine and Ludwig Börne, for instance, were forced to live in 
French exile. They cunningly cheated the customs offi  cers to be able 
to publish their reports in Germany. In 1848, the constitution drawn 
up by the National Assembly in Frankfurt fi nally guaranteed the 
freedom of opinion and of the press (Article 143). This constitution, 
however, never really became eff ective since the revolution of 1848 
failed for a variety of reasons. The monarchist powers recovered 
their strength and took the initiative in constitutional questions. 
The German princes and the King of Prussia had realized only too 
well that civil liberties were a challenge to their authoritarian rule. 

3  BVerfGE 20, 162 (pp. 174-
175); also in Decisions of 
the Federal Constitutional 
Court of the Federal Repub-
lic of Germany, vol. 2 (Part 
I: Freedom of Speech, 1958-
1995) (Karlsruhe, 1998), 
76-77.
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In 1851, they repealed the catalogue of fundamental rights that had 
been put into eff ect by the National Assembly in 1848. The subse-
quent democratic and all-German constitutions that were draft ed in 
the twentieth century, that is, the Weimar Constitution (1919) and 
the Basic Law (1949), followed the model of the Frankfurt Constitu-
tion by incorporating the citizens’ civil liberties. In the Basic Law, 
these liberties, above all the freedom of the press, are set out as 
fundamental rights that are enforceable before the courts.

IV. Enemies of the Freedom of the Press

Journalists live dangerously. They have a diffi  cult relation to power, 
yet the diffi  culties vary according to the political system they live in. 
In a dictatorship, journalists as a professional group are threatened 
by prison and violence. In authoritarian states, they frequently fall 
victim to diverse oppressive measures. They are oft en deprived of their 
livelihood. And even in democracies, political pressure to exercise self-
censorship thrives in times of crisis, for instance, aft er terrorist attacks. 
Just think of the public barrage of criticism aimed at those who, aft er 
September 11, 2001, took the liberty of asking to what extent the West-
ern world itself produces its own enemies. Even in a free democracy, 
the quest for the truth requires courageous journalists—especially if 
they investigate political or economic structures of power and reveal 
irregularities and abuses. In such situations, the ability to tolerate 
criticism oft en turns out to be a rare virtue among the politically and 
economically powerful.

The German Federal Constitutional Court made it clear from the 
outset that criticism of government policy and of the members of 
the government, of parliament, and of members of parliament is 
admissible even if it is harsh, unobjective, and ignorant. For political 
debate traditionally brings in the “big guns”: it exaggerates, gener-
alizes, and simplifi es.4 The famous saying “If you cannot stand the 
heat, get out of the kitchen” especially applies to politics. Neverthe-
less, politicians do not have to tolerate everything; for the freedom 
of the press also has its limits. Among them the Basic Law explicitly 
mentions the protection of young persons and of personal honor. 
Tongue-lashings of politicians must not be disparaging or degenerate 
into diatribes. It is, however, diffi  cult to draw the line here. One 
particularly salient issue is that German politicians react sensitively 
to criticism that associates them with the Nazis. Let me give you an 
example from the Federal Constitutional Court’s case law.

4   BVerfGE 5, 85 (pp. 318 
and 388-389).
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Take the case of a journalist who described the late Bavarian prime 
minister Franz Josef Strauss as a “coerced democrat” in a magazine 
article. The journalist included Strauss among people “who allowed 
themselves to be converted to democracy only under coercion or 
for opportunistic reasons, and who use this form of state at best 
formally,” adding that Strauss was “the personifi cation of this type.” 
Continuing, the journalist opined that not all representatives of 
the German federal order were genuine democrats, convinced of 
the system’s advantages. He used the term “coerced democrat” 
in this context and related it to the Bavarian Prime Minister. He 
further argued: 

… that a strong yearning existed in the Federal Republic for a 
“strongman,” and that Strauss … had become the local fi gure 
of this yearning and its chief symbol. A comparison between 
Strauss and Hitler, however, was as absurd as the assertion 
that Strauss wanted to transform the democratic republic into 
a dictatorship.

Strauss sued claiming that this assertion violated his right of per-
sonality and his human dignity. While the Superior Court agreed 
with him that the journalist’s value judgment constituted an im-
proper and insulting criticism and, therefore, was not protected by 
the constitution, the German Federal Constitutional Court raised 
doubts about the insulting eff ect of this text. The high court argued 
that the off ending statement of the journalist must not be under-
stood as a characterization of the former Prime Minister Strauss 
as “the federal-German off shoot of the Nazi Führer cult.” Rather it 
could be understood to signify that “portions of the Federal Republic’s 
population [were] the subject of the yearning for the strongman, so 
to speak, the federal-German off shoot of the Nazi-Führer cult,” and 
that Strauss was merely the object of their yearning. The statement, 
then, did not unequivocally assert that Strauss strove toward this 
goal. If understood in this way, then the belittling eff ect of the state-
ment was cast in doubt, not to mention the fact that the journalist 
expressly rejected a comparison with Hitler. The Federal Constitu-
tional Court therefore referred the proceedings back to the Superior 
Court for this court to analyze the disputed sentences again in light 
of the freedom of the press, to take other variants of interpretation 
into consideration, and to rethink its assessment.5 The outcome of 
the case suggested that the ability to tolerate criticism must be the 
supreme virtue of a politician. Politicians had to bear criticism and 

5   Decisions of the Federal 
Constitutional Court of the 
Federal Republic of 
Germany, Vol. 2 (Part II: 
Freedom of Speech, 
1958-1995) (Karlsruhe, 
1998), 463, 471-473. 
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value judgments even if they were tasteless or unobjective because 
“wrong and stupid criticism must be tolerated so that good and valid 
criticism may remain possible and may venture out.”6 

V. The Protection of Privacy

As regards the violation of their honor, politicians and celebrities of 
the entertainment industry, in particular, must be able to take a lot 
of punishment. What about the protection of their privacy, however? 
Today, the curiosity of the media has no limits. Their hunger for 
stories of sex and scandal is insatiable. Not only the yellow press 
and certain private television stations are interested in the sex life 
and the love life of actors, athletes, politicians, and other celebri-
ties. Public television stations and the quality press, too, are prone 
to pandering to people’s base instincts from time to time. It’s just 
that they are more skillful in citing public interest as a cover, for 
instance, by suggesting that a person’s conduct in romantic and 
sexual matters refl ected their general trustworthiness. Just think 
of Zippergate and President Clinton’s aff airs. The media obviously 
believed that they had to cater to sensation-seeking and voyeuristic 
readers in this fashion, even though nationwide opinion polls later 
showed that most Americans did not want to be informed about 
the Lewinsky aff air in such detail, that they soon grew tired of the 
matter, and that their positive assessment of Clinton’s presidency 
was hardly aff ected by it.7

Do even sex and crime stories benefi t from the freedom of the press? 
Are tabloids and television programs that show little respect for peo-
ple’s intimate sphere and that systematically violate the boundaries of 
good taste also protected by the freedom of the press? The answer is, 
in principle, yes. The opinion that only the publication of political and 
cultural news and other objective reporting fall under the protection 
of the freedom of the press, which occasionally used to be advanced, 
did not gain acceptance under German law. For the concept of “press,” 
the content of the publications is irrelevant, and with good reason. If 
one made the protection of the freedom of the press dependent on the 
content of the statement in question, one would already set out on the 
slippery slope of censorship. And which criteria would one choose for 
orientation? Can viable criteria be clearly defi ned at all? The Federal 
Constitutional Court has made it clear that the concept of the “press” 
is to be interpreted broadly and according to formal criteria.8 The Court 
held that this concept cannot be made dependent on an evaluation of 

6  Richard Schmidt aptly 
pointed this out in his re-
marks on the problematic 
relation of the judiciary to 
public criticism, which are 
worth reading even today. 
See Schmidt, Einwände 
(1969), 7ff., 9 and 109.

7  Christina Holtz-Bacha, “Das 
Private in der Politik: Ein 
neuer Medientrend?” Aus 
Politik und Zeitgeschichte 
41 (2001): 20-26, 20.

8  BVerfGE 34, 269 (p. 283).
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the individual publication because this would contradict the neutrality 
of the basic rights protection as far as content is concerned.9 Therefore, 
the concept of the “press” is not restricted to “quality” press. The 
protection of the freedom of the press applies, in principle, also to the 
entertainment and sensationalist press. But if the right to privacy is in 
confl ict with the freedom of the press, courts weighing the confl icting 
constitutional principles may take into account whether the publication 
in question accommodates a serious public interest in information or 
only panders to superfi cial entertainment interests. Princess Soraya, 
for instance, has been granted a claim for damages against a yellow 
press magazine that had printed a completely fi ctitious interview about 
her private life.

Does this mean that politicians and other prominent persons 
have to put up with all kinds of photographic reporting about them 
as well? If they move in public, photographic journalism about 
them is, in principle, allowed. However, the domestic sphere and 
“recognizable seclusion” are taboo for cameras even if the person 
concerned is a public fi gure. Public fi gures are persons who are 
normally in the focus of the public interest in information even if 
they do not attract attention through specifi c acts. Not only politi-
cians, but also celebrities such as Boris Becker, Claudia Schiff er, 
or Caroline of Monaco/von Hannover are public fi gures. Princess 
Caroline and her husband, Prince Ernst August von Hannover, who 
behaves somewhat rudely in public at times, enjoy the unbroken 
curiosity of the German yellow press. The princess has repeatedly 
fought this press coverage with lawsuits and constitutional com-
plaints. The German courts have made diff erent decisions about 
the extent to which the princess can demand protection of her 
private sphere.

The European Court of Human Rights plays a crucial role here. The 
European Court of Human Rights takes the view that fi gures of con-
temporary society “par excellence” also enjoy a right to the respect of 
their private life, a right that is enshrined in Article 8 of the European 
Convention on Human Rights. The Court has held that the press has 
the function of a public watchdog. To the extent that the press acts 
within the context of this task—disseminating information and ideas—
it is allowed to publish photos as well. Such photos, however, have to 
be appropriate to contributing to a debate of “general interest.” This 
was not the case with pictures that showed Princess Caroline in scenes 
from her daily life—at a market or on winter vacation.10

9  Schulze-Fielitzsch, in 
Grundgesetz-Kommentar 
1996, Art. 5, marginal 
no. 33.

10   European Court of Human 
Rights, Europäische Grund-
rechte-Zeitschrift 31, no. 
13-15 (2004): 404-415.
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The German Federal Constitutional Court has taken a somewhat 
diff erent position by recognizing not only the “general interest” 
cited by the European Court but an interest in being entertained. 
According to the Federal Constitutional Court, photos of prominent 
persons may be taken and published even if they do not show them 
in their offi  cial functions but in private and everyday contexts. 
However, the individual must, in principle, have the opportunity 
to move in recognizably secluded places without being disturbed 
by “paparazzi.”11 The German Court notes that even press articles 
that serve to entertain the readers convey images of reality and 
provide topics for conversation. The personalizing presentation in 
the press not only creates public attention. For some parts of the 
population, prominent persons can also provide orientation for their 
own concepts of life and can fulfi ll the function of role models or 
examples of lifestyles from which they want to detach themselves. 
In its latest judgment on these problems, the Federal Constitutional 
Court established the following:

It would be one-sided to assume that the public’s interest in en-
tertainment is always focused exclusively on satisfaction of a 
desire for distraction and relaxation, on fl eeing from reality. 
Entertainment can also convey images of reality and propose 
subjects for debate that spark a process of discussion relating to 
philosophies of life, values and habits of behavior, and thus ful-
fi lls an important social function. For this reason, entertainment 
in the press is not insignifi cant, let alone without value, when 
measured against the protective aim of freedom of the press.12

We may also note that the conduct of celebrities who demand the 
protection of their privacy is not free of contradictions. On the one 
hand, they call for a ban on unauthorized photographic reporting; 
on the other hand, they capitalize on their private life by marketing 
it for money in exclusive press reports. What seems to rule here is 
the profi t motive and not much decency. But we do not ask whether 
a person deserves the protection of human dignity because human 
dignity cannot be forfeited.

VI. Civil Liberties in Times of Terror

Let me conclude with some refl ections on the fi ght against terror-
ism, which has led many countries to repeal fundamental freedoms. 
The murder of thousands of people, deliberately staged on Sep-

11  BVerfGE 101, 361.

12  Federal Constitutional 
Court, Europäische Grun-
drechte-Zeitschrift 35, no. 
6-9 (2008): 202-214, 209.
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tember 11, 2001, in broad daylight, made the danger of terrorist 
attacks omnipresent. The terrorist attacks in Madrid and London 
have shown that the danger of fanatical terror is everywhere. Seven 
years aft er September 11, 2001, the tension between freedom and 
security is still of great relevance. It is one of the great tasks for 
politicians and judges today to fi nd the right balance between 
security and public interests, on the one hand, and the need to 
safeguard human rights and basic freedoms, on the other.

A law that was recently adopted by the German Bundestag per-
mits the retention of communication data. The law obliges all 
telecommunications companies to store the connection data from 
telephone, email and internet traffi  c for six months. This law, 
which implements a European Union directive, irritates not only 
computer freaks. It is criticized, above all, by journalists—with rare 
unanimity. They fear that their professional confi dentiality could be 
broken and that the protection of their sources could be abolished. 
In the history of the Federal Republic of Germany, public scandals 
have not been uncovered by public prosecutors, but by journalists 
who rely on informants relaying information in confi dence. In the 
future, informants could be intimidated by the new laws, which 
would prevent them from revealing their knowledge to the press. It 
is obvious what this would mean for the control of state authority 
by the so-called fourth power, the press.

The Federal Constitutional Court has repeatedly restricted encroach-
ments on the freedom of the press and the secrecy of telecommuni-
cations. In these decisions, the Court has also pointed out the side 
eff ects of security measures, arguing as follows: If citizens expect 
state agencies to listen in on their communications, the naturalness 
of the use of modern communication technologies is endangered. 
Furthermore, the quality of communication in a society is impaired 
if the spread of investigative measures leads to risks of misuse. 
Thus, the legal protections created to protect the individual are also 
of benefi t to the confi dence of the general public.13 When security 
authorities encroach on these legal protections, they impair the 
common good because self-determination is a basic condition for 
the functioning of a free and democratic polity.14 A democratic po-
litical culture cannot exist without citizens‘ participation and their 
willingness to speak their minds. This requires courage. If state 
security authorities measure inhabitants according to biometric 
criteria, draw up data profi les of them and record their activities, 

13  BVerfGE 107, 328.

14   BVerfGE 115, 354-355.
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such courage is lost. Wherever a climate of surveillance prevails, 
free political debate cannot take place. With such strategies, a 
body politic does harm to itself. It loses its credibility as a modern 
constitutional state.

Never again we will speak of the date of September 11 without sor-
row and outrage. This is true for all of us who saw the terror attacks 
of this day in the year 2001. More than three thousand people had 
to die because fanatical terrorists attempted to spread fear and ter-
ror throughout the free world. The targets of the attacks were the 
ideals of the free world: democracy, the rule of law, human rights, 
and basic freedoms. The death of thousands of people was only a 
means to an end. The terrorists were and are unfamiliar with the 
human principle that each human being counts. We have already 
realized that we cannot win the fi ght against terror only by military 
means or by restricting human rights. The protection of human 
dignity and human rights must not be sacrifi ced in the fi ght against 
terror because this would undermine the foundations of the modern 
constitutional state.
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