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CRIME AND CRIMINAL JUSTICE IN MODERN

GERMANY, 1870–1960

Workshop at the GHI,  May 11–12, 2001. Convener: Richard F. Wetzell (GHI).
Participants: Jennifer Evans (University of Victoria), Gabriel Finder (U.S.
Holocaust Memorial Museum), Andreas Fleiter (University of Bochum),
Sabine Freitag (GHI London), Petra Gödecke (University of Bielefeld), Todd
Herzog (University of Cincinnati), Benjamin Hett (Harvard University),
Thomas Kailer (University of Frankfurt), Sandra Leukel (University of
Bielefeld), Warren Rosenblum (Webster University), Nikolaus Wachsmann
(Cambridge University), Robert Waite (Office of Special Investigations, U.S.
Department of Justice).

Adam, and Simone Lässig introduced different theoretical concepts into the
discussion. Morris rejected the existing economic and sociological concepts
of philanthropy because they are ahistorical. For example, the Johns Hopkins
definition is unable to cope with the institutional diversity of earlier periods.
Economic approaches argue that philanthropy results from market or state
failures. But we cannot speak of a state failure for a period in which the state
did not assume responsibility for social and cultural institutions. Frank
Prochaska’s definition of philanthropy—simple kindness toward others—is
too broad. Adam and Lässig argued that philanthropy is always connected
to integration into social structures. Adam suggested linking philanthropic
engagement to the construction of class. The end result was that all partici-
pants tried to find a common understanding of philanthropy.

The participants discovered that many of their assumptions about the
historical development of Germany and America were not valid. Germany’s
history no longer seemed all that different from or more special than
America’s. Several papers suggested that there existed an intensive exchange
of ideas between philanthropists and social reformers in Germany and the
United States. This should not be a surprise because American and German
cities experienced the same social problems caused by industrialization at
the end of the nineteenth century. Despite this fact, comparative history and
the history of the exchange of cultural practices and models have not been
the topic of historical research. History is still organized along national lines.
The conference showed that this differentiation does not reflect a historical
reality. Nineteenth-century philanthropists thought in terms of a transatlan-
tic community; perhaps it is time that we should follow their lead.

Thomas Adam



           GHI BULLETIN NO. 29 (FALL 2001)         75

This workshop brought together scholars from Germany, England, Canada,
and the United States who are currently engaged in research on the history
of crime and criminal justice in Germany from the Imperial period through
the 1960s. The first panel dealt with various aspects of criminal justice and
penal reform in Imperial Germany. All three of the panels’ papers exam-
ined how contemporary criticisms of the criminal justice system reflected
broader anxieties—about the changing role of women, the boundaries of
class, and the role of public opinion in court—and a growing sense of am-
bivalence about the liberal achievements in the realm of criminal justice.
Benjamin Hett’s paper discussed several controversial court cases that at-
tracted public attention in Wilhelmine Germany and the “literature of judi-
cial error” to which such cases gave rise. In the eyes of the mostly liberal
Berlin lawyers and journalists that produced this body of critical work, the
major problem with Imperial Germany’s justice system was not that the
courts were too lenient or too severe, or that they were politically biased,
but that the outcomes of trials were often random. Their analysis of the
causes and possible remedies for this randomness reflected a fundamental
ambivalence, even unhappiness, about some of the most distinctly liberal
features of the Code of Criminal Procedure of 1879, such as the principle of
oral trials, trial by jury for certain offenses, and the criminal defendant’s
right to call witnesses, all of which these liberal lawyers and journalists
criticized as root causes of the randomness of judicial verdicts.

Turning from the courtrooms to the prisons, Sandra Leukel analyzed
how the growing unease of middle-class men over the changing social
role of women was reflected in the discourse of reform-minded prison
administrators (Strafanstaltsbeamte) regarding the criminality of women
and their proper treatment in prison. In their discussions of the causes of
female criminality prison officials almost invariably portrayed female
offenders primarily as victims. Although their reform suggestions (such
as separate prisons for women, with female personnel) repeated long-
standing demands of the nineteenth-century prison reform movement,
Leukel stressed that their justification of these demands, which referred
to an “essential difference” between men and women, was new and re-
flected a novel strategy for containing the changes in women’s roles that
were under way in German society.

The panel’s third paper, by Andreas Fleiter, examined socialist ap-
proaches to crime and criminal justice from Karl Marx to the Social Demo-
cratic Party (SPD) in Imperial Germany. To be sure, the SPD complained
about Klassenjustiz (class justice) and stressed the social causes of crime in a
capitalist society. But, as Fleiter demonstrated, the socialists also shared
remarkable affinities with the mainstream (nonsocialist) penal reform move-
ment. Like the “modern school of criminal law,” the socialists thought that
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the interests of society should take priority over those of the individual.
What is more, they drew on biomedical explanations of crime to strengthen
the boundary between the “respectable” working class and the Lumpen-
proletariat (urban underclass) by branding the latter as biologically inferior.
As a result, the SPD’s attitude toward penal reform during the Kaiserreich
was paradoxical. On the one hand, the party took “orthodox liberal” posi-
tions, such as defending the rights of prisoners and seeking to minimize
prison sentences. On the other hand, with regard to the socialist future, the
SPD endorsed the notion of “social defense” as the purpose of punishment
and the idea that many criminals were genetically defective.

The second panel examined scientific, medical, and literary discourses
on crime, criminals, and criminal justice in the Wilhelmine and Weimar
periods. Thomas Kailer presented his research project on “knowledge about
the criminal” (Das Wissen vom Verbrecher ) as part of a cooperative research
program on “Biologism versus Sociologism: Social Reforms Under the Influ-
ence of the Natural Sciences.” His discussion focused on the mutually stimu-
lating interaction of scientific theory production and society’s interest in ex-
planations of—and solutions to—specific social problems. Drawing on
Ludwik Fleck’s concept of “styles of thought” (Denkstile ), Kailer argued that
contemporaries evaluated the available knowledge of the criminal and ex-
planations of crime according to their usefulness in solving a particular prob-
lem that the prevailing “style of thought” had placed at the center of penal
policy: the problem of recidivism.

Gabriel Finder’s paper examined the tension between “law” and “disci-
pline” (Foucault) inherent in the gradual medicalization of juvenile justice in
Wilhelmine and Weimar Germany. On the one hand, juvenile delinquency
was transformed from a moral into a medical condition, and the juvenile
courts’ abridgment of normal judicial procedures and their focus on the of-
fender (rather than the offense) made these courts unusually hospitable for
forensic psychiatric experts. Thus forensic psychiatry gradually became en-
trenched in the juvenile courts of several major cities, where, for a while at
least, every juvenile defendant underwent a psychiatric examination. On the
other hand, however, forensic psychiatry also met with considerable resis-
tance, especially from hostile jurists, who ensured that the vast majority of
juvenile courts restricted psychiatric examinations to defendants whose men-
tal competence was seriously in doubt. Finder therefore concluded that the
impact of forensic psychiatry on juvenile justice was limited by the “tenacity
of old rule-of-law habits”; discipline remained framed by law.

Turning to literary and journalistic depictions of crime, Todd Herzog ana-
lyzed a multivolume series of criminal case studies published under the title
Außenseiter der Gesellschaft—die Verbrechen der Gegenwart  in the mid-1920s. At a
time when scientific explanations of crime were gaining increasing influence,
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Herzog argued, these case histories deployed multiperspectival narratives to
demonstrate the “impossibility of clearly locating causality and guilt.” Whereas
earlier criminal case studies had used the case narrative as a means of distin-
guishing the criminal from the noncriminal, these modernist criminal case stud-
ies clearly located the criminal in society rather than outside of it. What is more,
like the “literature of judical error” discussed by Hett, they subjected the scien-
tific and legal “knowledge system” itself to analysis and criticism.

In sum, the papers of the second panel showed that Foucault’s  picture
of the colonization of law by a medicalized version of “discipline” has been
overdrawn. The claim of criminology and psychiatry that the crime prob-
lem must be approached (and solved) as a scientific and largely medical
one met with significant resistance both from jurists who sought to insulate
long-standing judicial procedures against the incursions of psychiatric ex-
perts and from writers and journalists who subjected this claim to search-
ing criticism in their analyses of actual cases.

This theme also figured prominently in the third panel, which was de-
voted to various aspects of crime and criminal justice in the Weimar and
Nazi Years. Warren Rosenblum discussed the development of Gerichtshilfe
(court assistance), a new service in which welfare workers or volunteers
assisted the courts by gathering background information on criminal de-
fendants that was compiled into a “social diagnosis” that could be used for
sentencing and pardoning decisions. The development of Gerichtshilfe, he
argued, must be understood in terms of a three-way interaction among the
courts, state welfare officials, and private charitable organizations. Starting
in the early Weimar years, three different models of Gerichtshilfe developed:
Under the Bielefeld system, Gerichtshilfe was loosely coordinated by the courts;
in the Halle model, it was administered by the local prison society; and in the
Berlin model, it was run by city welfare officials. As the expansion of Gerichts-
hilfe accelerated in the mid-1920s, conservative judges became worried that
Gerichtshilfe was coming to serve the interest of the accused rather than the
courts. Unable to stop the new institutions’ momentum, the Prussian Judges
Association decided to co-opt Gerichtshilfe by demanding that it be run by
the courts rather than state welfare officials. Remarkably, Rosenblum showed
that in this struggle over the control of Gerichtshilfe Christian welfare organi-
zations chose to support the judiciary against their colleagues in the state
welfare offices, because judges and Christian welfare leaders shared a com-
mon conservative fear of Weimar state and city government.

Similar tensions between reform and repression played a central role
in Nikolaus Wachsmann’s paper on prisons in Weimar Germany. As in the
case of Gerichtshilfe, Weimar prisons witnessed significant reform efforts.
Led by the Study Group for Prison Reform, Weimar prison reformers sought
to strengthen the rehabilitative purpose of prison terms by such measures
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as increasing prisoner autonomy, hiring social workers, and introducing a
three-stage “progressive system” of punishment. Yet this reformist picture
must be qualified in two ways. First, rank-and-file staff as well as many
wardens often resisted or sabotaged such changes, seeking to preserve the
tradition of strict military discipline in German prisons. Second, most Ger-
man judicial and prison officials were agreed on the need for drastic mea-
sures, namely, “indefinite security confinement” (Sicherungsverwahrung), to
be imposed on so-called “incorrigible” offenders. Although this measure did
not become law during the Weimar period, many prisons implemented in-
ternal reviews by which some prisoners were classified as incorrigible, a
verdict that could negatively affect their treatment in prison by excluding
them from rehabilitation programs. Thus, Wachsmann stressed that al-
though one can definitely observe a backlash against rehabilitative reform
efforts in the years 1930–3, the repressive side of the prison and penal policy
was very much present throughout the 1920s.

In summary, the papers by Finder, Rosenblum, and Wachsmann demon-
strated that the Weimar period witnessed significant reform efforts—in the ar-
eas of forensic psychiatry, Gerichtshilfe, and rehabilitative programs—but that
these efforts also met with resistance from different quarters: from conservative
retributivists who wanted to make sure that punishments were harsh enough,
but also (as Finder suggests) from liberal-minded jurists who were concerned
that the introduction of medicalized and welfarist approaches into criminal jus-
tice was undermining the procedural safeguards of the classic legal process that
were crucial to civil liberty. But this was not just a struggle between reformers
and opponents of reform. Oftentimes, it was the meaning and emphasis of re-
form that were at issue—as judges and welfare officials argued over who should
control Gerichtshilfe, and as prison officials differed over the merits and content
of “indefinite security confinement” for incorrigibles.

Robert Waite and Jennifer Evans examined juvenile delinquency in the
Nazi and postwar periods, respectively. Waite focused on the noticeable
rise in teenage violent and serious crime after 1936 and the Ordinance for
Protection Against Juvenile Serious Offenders ( jugendliche Schwerverbrecher )
of October 1939. Designed to roll back the provisions of the Juvenile Justice
Law of 1923, which had emphasized the rehabilitation of juveniles through
correctional education, the 1939 ordinance made it possible to try juveniles
between ages sixteen and eighteen as adults—and to subject them to adult
punishments, including the death penalty—if they possessed the maturity
of an adult and if “in light of the criminal act or an especially reprehensible
criminal character the protection of the Volk demands such penalties.” Al-
though the courts could submit juveniles to psychiatric evaluations, crimi-
nal–biological examinations, or Gerichtshilfe investigations, in practice many
courts made little effort to determine the defendant’s actual level of matu-
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rity. As serious teenage crime persisted, the 1943 Reich Juvenile Court Law
dropped the adult maturity requirement. Now any juvenile offender could
be tried as an adult if an assessment of his or her “total personality” showed
them to be a “serious offender.” The central role that an assessment of the
offender’s “personality” played in making Nazi justice ever more draco-
nian and murderous shows that the penal reform movement’s long-stand-
ing demand to base punishments on the offender’s personality rather
than on the offense harbored serious dangers for individual freedom.

Moving on to the postwar period, Evans examined the development of
East German juvenile justice and youth welfare in Berlin–Brandenburg from
1945 to 1955. Finding that judges were sending most juvenile offenders to the
local jails, which were becoming terribly overcrowded, in 1947 the East Ber-
lin Central Youth Bureau began a concerted effort to open more alternative
facilities for juvenile delinquents, including group homes and workhouses.
Designed for the most difficult cases, these workhouses enforced gender-
specific labor practices: industrial labor for boys and domestic chores for girls.
As social policy became part of the Cold War conflict, East German authori-
ties sought to ensure that reformatories and workhouses would not just re-
habilitate juveniles but also create “socialist citizens” through ideological train-
ing. In practice, however, East German youth policy was dominated by the
same fear of teenage sexual freedom and the same idealized vision of the
family that guided youth policy in the West.

The workshop concluded with a paper by Petra Gödecke, in which she
traced the continuation of penal reform debates among West German crimi-
nal law professors in the 1950s. Their debates, she argued, were dominated
by two paradigms. Only a small minority of professors supported the para-
digm of Spezialprävention (the individualization of punishment) and
Resozialisierung (rehabilitation) that had been the guiding notion of the Ger-
man penal reform movement from its inception under the leadership of
Franz von Liszt in the 1880s. By contrast, the vast majority of criminal law
professors defended the paradigm of retributive justice, which held that
punishments must serve the purpose of retribution rather than the protec-
tion of society through individualized penal sanctions. It is one of the great
ironies of this story that a number of retributivist law professors who had
been closely involved with the Nazi regime now argued that the Nazi ex-
perience had shown that Liszt’s reformist paradigm of individualizing pun-
ishments to better protect society necessarily led to a totalitarian system of
criminal justice and therefore had to be rejected.

The workshop was marked by a lively exchange of ideas. The publication
in book form of much of the research that was presented is eagerly awaited.

Richard F. Wetzell




