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NORBERT FREI, Vergangenheitspolitik. Die Anfänge der Bundesrepublik
und die NS-Vergangenheit (Munich: Beck, 1996), 464 pp. ISBN 3 406
41310 2. DM 78.00

This is, by any standard, a major work. It is not always easy to read, is
probably too long, and – for a non-German, at any rate – occasionally
rather obscure. Yet it is a landmark study, proof of the truly significant
contribution that German contemporary history can make to the study
of its political culture. Frei illuminates the early activities of the new
West German political class, and shows at once that consensual
approaches to political problems (a distinctive and enduring feature of
German political culture) existed at the very start of the new German
politics in the West. Beyond this, Frei’s book prompts reflection on a
wide and fruitful set of issues, all of which are fundamental to any
proper perception of the Bonn Republic, and the attitude taken to
Germany’s Nazi past. These range from the straightforwardly historical
(the examination of the role played by specific politicians and parties
in the early years of the Republic in dealing with its pre-history) to
moral and legal matters, which transcend German political life, and
with which all Western democracies still wrestle today. Vergangenheits-
bewältigung was, and is, a bitter chore for any society, but particularly
so for Germans, and all too frequently left to the historian to accomplish
(not always with distinction as some of the contributions to the
Historikerstreit showed). This has been unfortunate, particularly in the
case of human rights abuses, in which the recording of them, and the
way in which they were dealt with after 1945, affects not just the state
as a whole.

Frei’s book is divided into three parts: the first is a description of
how West German policy and law-making sought to exonerate many
of those involved in abusing the fundamental rights of their fellow
humans during the Third Reich. He relates how various amnesties, in
particular the Straffreiheitsgesetze of 1949 and 1954, which covered
offences committed in the final year of the regime (and were accepted
by the whole of the Bundestag, despite the reservations of the three
High Commissions), and the April 1951 law on the civil service,
allowed many Germans who had in some way contributed to the
brutality of Nazi rule to go free, or escape without any punishment of
any kind and gain unfettered entry into the life of the new Republic.
Frei suggests that the desire to reintegrate offenders produced a variety
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of consequences. Whilst a bureaucracy and a political élite were
established who were ready to work within the new democratic and
republican guidelines, they were nevertheless able to exert pressure on
policy-makers so that, jointly, they could construct a web of silence
around the Nazi past, and neglect the punishment of perpetrators.
This, in turn, led to a (limited) rehabilitation of Nazi ideas, and ideals.

The second part of the study deals with those loosely called war
criminals. Very few of these were soldiers who had broken the Hague
conventions; most had been members of the SS, party functionaries,
and civilian concentration camp personnel found guilty of murder,
manslaughter, and torture. Many had been sentenced to death during
the occupation of Germany. The concerted attempt to gain reprieves
for them began in 1946-7 and was spearheaded by the Protestant and
Roman Catholic churches. Frei shows that the churches’ opposition
was generally not based on moral objections to the death penalty, but
on what they claimed was the unsatisfactory nature of ‘victors’ justice’.
They were able to exert huge pressure on a willing Federal Government
to intercede on behalf of these people, and they achieved their objective
in many (but not all) cases.

The third part of Frei’s book explores what he terms the ‘normative
Abgrenzung’ (demarcation) with the past that entered into West German
public consciousness as a result of these amnesties, and the arrest and
trial of a number of former (or new) Nazis. He shows how the early
‘anti-Nazi consensus’ of 1945 was threatened by those who sought to
justify, in public, Nazi crimes, particularly the murder of the Jews, or
to attack as ‘traitors’ the men and women of 20 July 1944. Examples
include the right-wing Bundestag member, Wolfgang Hedler, Otto
Remer, the incursion of the Sozialistische Reichspartei (banned in 1952)
and, finally, Werner Naumann, arrested and tried by the British early
in 1953.

Frei’s research shows how large were the numbers affected by the
exculpatory actions. The various laws amnestied both those already
convicted of offences committed in 1944-5, and those, not yet tried,
who could face conviction and a sentence of six months (the 1949 law),
or three years (the 1954 law). The general model, it seems, was the
amnesty the Nazis gave to their comrades locked up during the
Weimar Republic.

Some 800,000 people were the beneficiaries of the first law, of whom
the majority, it should be noted, had been found guilty of black market
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racketeering, and not of Nazi crimes. In addition, as Frei points out,
these amnesties benefited not only those guilty of crimes under Third
Reich law, which had not yet reached the limitations statute, but also
those who had adopted a false identity to escape internment and de-
Nazification. He estimates that some 10,000 Nazi wrongdoers escaped
punishment as a result. The April 1951 law helped 300,000 former civil
servants and soldiers to re-enter the fold of public life, as well as many
tens of thousands of others, heavily implicated, including former
Gestapo members, who exploited the atmosphere of forgetfulness to
slip back into former jobs. A critical knock-on effect was that by 1954 the
number of people being prosecuted for Nazi crimes reached a record
low – 183 compared with 2,500 in 1950. In addition, most of those
convicted in the Nuremberg follow-up trials had been freed. Some
3,000 people formally convicted of abuses of personal freedom (chiefly
SA and SS officers involved in the shipment of people to concentration
camps and ghettos) were likewise freed. Frei also estimates that some
of the 20,000 persons convicted of manslaughter, or attempted
manslaughter, and 5,200 accused of crimes whilst in office will have
been Nazis, as were the 180 people convicted of crimes against religion
(desecration of Jewish cemeteries and so forth).

It is perfectly true that Frei may at times overstate his case, or
appears to do so because of the rhetoric he employs. Adenauer (like
Brandt after him) never deluded himself that the Federal Republic
could be considered a ‘normal’ democracy because of its Nazi past, and
he understood the negative force of its legacy, particularly in foreign
affairs. Privately, he made it clear that he had sympathy with those who
had suffered, especially the Jews, but very little for those who had
caused it, and that he genuinely sought to atone for what had been
done (Frei does not mention Adenauer’s December 1951 meeting with
Goldmann, at which he offered one billion dollars in reparations,
although this policy, too, was a part of Vergangenheitspolitik). The
Chancellor’s support for a policy of ‘allowing the past to be the past’
(‘Vergangenes vergangen sein lassen’) – of silence – was not motivated
by any sinister goals, and must be differentiated from open criticism of
the judgments at Nuremberg and elsewhere by others. Nor should we
forget that even if Nazis still existed after 1945, they were noteworthy
partly because there were so few of them. The biggest threat they
represented was their attempted subversion of the Liberals, the FDP. A
free-standing neo-Nazi party could never be a runner. Furthermore,
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the amnesties were confined to the limited period of the ‘collapse’
(although the underlying logic had more general application), and a
number of Nazi criminals were subsequently punished both by West
Germans and their occupiers (the Nuremberg tribunal had generated
twenty life sentences, twenty five death sentences, and thirty five
acquittals; more than one hundred death sentences were passed after
the Dachau and Malmedy trials). Retribution did take place, and more
than 50,000 people were dismissed, for specified periods, because of
what they had done. The principle, at any rate, that human rights
abusers were criminals had been established in part, if not in whole; the
length of sentence (and its severity) is not the important test.

Frei is right to regard all these issues as seminal. He approaches
them through a series of extended and extremely detailed case studies.
It has to be said that some have been explored before, particularly,
perhaps, by Jörg Friedrich (but we should not ignore Tom Bower’s
original work in this area). Yet revisiting them is valuable in itself.
Given the added, and compelling, details provided in this account, and
Frei’s own scholarly (and often wry) insights, conclusions may be
drawn which are both innovative, and – as is proper for the subject –
provocative.

Why, then, did Adenauer’s government seek to overcome the
legacy of the Nazi past in this particular way? Virtually the whole of the
West German political class seemed to want to subvert the rectitude of
the trials that had taken place and then quickly proceed to forget the
past, in the hope that the trauma would thereby disappear. In Frei’s
view, a mixture of motives thus determined policy. He shows that large
numbers of influential Germans kept up an attack on the Nuremberg
process and its principles, but not for moral reasons. Parties sought to
win electoral support from those who liked, or benefited, from a ‘clean
slate’ approach. In 1950 both Adenauer and Heuss began an attempt to
trade an agreement to re-arm West Germany for American clemency
towards convicted war criminals. Every party in the Bundestag joined
in, pursuing what they believed to be a popular policy to win votes.

Frei provides devastating evidence of the ways in which some of
West Germany’s most prominent citizens sought, systematically, to
combine to denigrate the Nuremberg verdicts. This in turn helped
undermine the Nuremberg message on human rights abuses in a state
that perceived itself as committed to the protection of those rights. Few
reputations emerge unscathed, but the FDP’s attitude seems to have
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been particularly difficult to defend. They exerted continuous pressure
on the new Federal Government, and its Chancellor. At his first cabinet
meeting on 26 September 1949 Adenauer had said all now desired a
tabula rasa, and in 1949 all parties in the Bundestag supported the
process both of ending the purge, and reversing its results.

The Protestant Land bishop of Stuttgart, Wurm, together with other
church leaders, did not simply attack the de-Nazification process, but
said the Nuremberg verdicts would have the ‘terrible effect’ of indicating
that ‘justice had ceased to exist’, and that laws were simply ‘dictated by
those with power’. Wurm also insisted that it had not been just the
Germans who had committed war crimes and that ‘criminal methods
and abhorrent tortures’ had been used against defendants in the Dachau
trials. Meanwhile, Roman Catholic bishops, led by Cardinal Frings,
wrote to Lucius Clay likening the Nuremberg trials to Nazi ‘special
tribunals’, and claiming evidence against the Dachau defendants had
been manufactured by ‘professional witnesses, homosexuals, child
molesters, communists and habitual criminals’. This onslaught forced
the Americans to waver, and an American review confirmed that some
witnesses had ‘criminal records ranging from robbery to homosexuality’.
Given the nature of the defendants’ duties and the fact that their victims
included Jews (presumably the ‘professional’ witnesses alluded to) as
well as others deemed ‘undesirable’ by an odious regime, these objections
were, it must be said, nothing short of disgraceful.

One cannot help recalling Adenauer’s 1946 private statement of
despair in respect of the Catholic Church, noted by Hans-Peter Schwarz
(but not by Frei): ‘In my view, the German bishops and clergy must bear
a large burden of guilt for what happened in the concentration camps
... people knew perfectly well that personal liberty and the rule of law
were being trampled underfoot. The Jewish pogroms of 1933 and 1938
took place in public. We officially announced the murders of hostages
in France. I believe that if the bishops had all spoken out together on
one particular day much could have been prevented. They did not do
so, and they have no excuse for not doing so. The best things now is to
stay silent.’ Ludwig Bergsträsser (who is quoted by Frei) wrote in 1948
that when people were arrested and tortured for speaking their mind
in the Third Reich, the Church had spoken out only very quietly, and
even then only when a pastor was involved. He said the church should
not interfere with the verdicts, but counsel those affected, and educate
the population so that barbarism did not recur.
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It seemed more than ironic that the two great Christian Churches
found it possible to speak up for those indicted for Nazi human rights
abuses, but virtually impossible to speak up a decade or so earlier for
those whose rights were being so terribly abused. Silence during the
Third Reich, Frei seems to suggest, ought to have disqualified, on
moral grounds, objections made subsequently (after all, those being
punished had been responsible for the fear which had engendered the
silence). Much the same could be said for the 610,280 signatures
delivered to the White House in May 1951 to plead for the lives of seven
Nazi war criminals (who were hanged in June at Landsberg in the
presence of Vice-Chancellor Blücher). On the other hand, it is hard to
blame West Germans for making full use of the fact that they now lived
in a genuine democracy.

Dehler, the Minister of Justice, was the strongest supporter of an
amnesty. He justified this on two grounds: that ‘certain trials’ in the
period from 1946 to 1948 (we know which ones he had in mind) had
produced sentences that had been ‘too harsh’, and that such an amnesty
would be a fitting way to mark the new beginning that was the Federal
Republic. Yet Dehler’s comments were not confined to criticism of
Nuremberg, or musings on the noble aim of re-inventing German
political culture. Rather, he sided with the abusers in a December 1949
debate, which touched on the massacre at Oradour where the 2nd SS
Panzer Division had murdered 642 men, women, and children, and
later spoke up for a man who had personally beaten several concentration
camp inmates to death, and supervised the removal of their gold teeth.
Dehler wrote to Heuss that ‘under the pressure of harsh orders, this man
beat inmates to maintain discipline’ but denied this had caused their
deaths. Frei indicates that evidence from the Landtag elections of the
summer and autumn of 1950 suggested that the FDP was benefiting
electorally from this stance. It was true that by 1950 33 per cent thought
the trials were unjust – but this important statistic also illustrates the fact
that very many West Germans did not think the trials were unjust. It is
hard to be sure that the political class spoke for the democratic majority
and not simply for the tainted minority, whose votes they believed they
were obliged to seek. More generally, he concludes that the success of
the CDU in 1953 and the failure of the extremist parties indicates that the
German voter was happy with the policy towards the past.

Dehler’s undignified attitude towards justice in this area was
mirrored by Carlo Schmid and the Federal President Theodor Heuss in
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their support for Martin Sandberger, commander of the Einsatzgruppe
Ia who in the autumn and winter of 1941-2 had ‘cleansed’ Estonia of
Jews and killed many Communists as well. He became head of the
Security Police and SD there, and then in Italy. He was sentenced to
death in 1948 during the Einsatzgruppen trial at Nuremberg. Heuss,
Carl Friedrich von Weizsaecker, a friend of Sandberger’s sister, the
educationist Hellmut Becker, and no less a figure than Carlo Schmid
took up the fight for his life. Schmid claimed that Sandberger, whom he
had taught at Tübingen, had helped him to protect Jewish students in
1934. Becker told Heuss that although one was obliged to accept that
the killing of Jews had been carried out in Sandberger’s name, ‘in
German law’ this did not constitute participation in murder. In 1954
Heuss took up the case again. But it was only in May 1958 that he and
three others were released in conditions of great secrecy. They were the
last Nazi war criminals to be held in Germany during this period (the
exceptions were those held in Spandau under direct allied control),
while others were held in Holland, France, Belgium, and Italy. Other
leading Germans, including Herbert Wehner and Marion Gräfin
Dönhoff, spoke up for guilty individuals and groups in ways which
could too easily be misunderstood by their fellow countrymen, and by
the Western democracies. At the same time, individuals such as Franz
Josef Strauß, Hermann Höcherl, Fritz Erler, and Josef Müller made
their opposition to broad amnesties quite plain.

On the credit side, then, the Republic knew it could now count on
its civil servants, the deeply dangerous subversion of the FDP by new
Nazis was firmly halted, and any ideological acceptance of Nazism or
attempted justification of the Holocaust became a political taboo. On
the debit side, however, thousands of criminals were allowed to escape
investigation, or punishment. Dick de Mildt has estimated that of the
103,823 Germans investigated for Nazi crimes, only 6,230 were convicted
(6 per cent), and of these less than 1,000 (15 per cent) were found guilty
of serious crimes. If to these we add the many thousands who might
have, and ought to have been convicted, but were not, we may gain
some idea of the dimension of the issue. What is more, de Mildt shows
that prosecutions failed to materialize not because their legality was
questionable under the German Legal Code, as was often asserted, but
quite simply because the authorities did not want to press charges. In
his view, many of these abuses were crimes even under German law
during the Third Reich; this is certainly a point worth testing. If Nazism
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was successfully expunged, this was, as Frei emphasizes, more the
product of the policies of the Federal Republic’s Western Allies than of
those pursued by the West Germans themselves. He is adamant that
the contribution made by the British, symbolized by their arrest of
Naumann, and by the Americans, who resisted most, if not all, of the
pressure put upon them, was hugely significant, and decisively
safeguarded the tender shoots of post-war German democracy from
the predatory inclinations of neo-Nazis and their sympathizers.

The policy produced by Adenauer’s coalition government, Frei
deduces, set the seal on the attitude both to past Nazi crimes and any
possible resurgence of Nazism in the Federal Republic for at least a
decade. It was not until 1958 that the Ludwigsburg office began to
compile evidence against new suspected Nazi criminals (thanks mainly
to the efforts of one individual, Erwin Schüle, the Ulm public prosecutor,
who became its first head). They were not merely swamped by the size
of their task (Christa Hoffmann speaks of 1.5 million suspects, and
14,000 indictments), but up against the statute of limitations set for
1965, although then extended.

Would it have been better to have pursued a more rigorous policy,
tried more people, and punished more people, with greater severity, as
Frei believes? Was the amnesty policy as misguided as he suggests?
Essentially, there appear to be three different models of coping with an
appalling political legacy: first, the ‘truth and reconciliation’ model
(currently on display in South Africa) where, to put it bluntly, truth
may be bartered for justice. Its supporters recommend it for a polity so
badly torn by racial injustice and conflict, in which such appalling acts
were committed, that truth without justice is thought better than no
truth and no justice. Whether truth without justice is actually worth
having is another matter.

The second paradigm was provided by the Nuremberg process.
Here justice is used both to extract the truth, and to seek retribution from
the abusers. The trials were not ‘victors’ justice’ (with the emphasis on
the first word, so that the second word might be forgotten), or
monumental hypocrisy as far as the United States and Britain were
concerned. In fact, Germany’s Western victors were remarkably careful
in their administration of justice; often self-critical, they were not slow
to revise verdicts that were unsatisfactory for various reasons. Whilst
we may be repelled by the use of capital punishment, the value of the
Nuremberg process in establishing the existence of human rights laws
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which transcend national law can hardly be overrated, especially in the
context of recent abuses in the former Yugoslavia, or Rwanda. Whilst
the judges and prosecutors were indeed chosen from the victor nations,
this did not diminish the justice they delivered. This is true even for the
Soviet ones, whose own country failed to uphold the standards that
Nuremberg sought to establish. Without victory over the Third Reich,
there would have been no justice at all.

The third model is one which uses amnesties to seek to cover up the
past, and to ‘move on’, in the hope that time will heal all wounds. In our
time, Germans have tried, or been forced to accept, all three paradigms,
and sometimes a mixture of them. What is more, with the collapse of
Communism in 1989, Germans have been obliged to revisit these
options. It has already been decided that after 31 December 2000 no
new cases of serious human rights abuses, including manslaughter
(but excluding murder), which were carried out under the East German
Communist regime, may be the subject of police investigation, or
criminal proceedings (although cases where proceedings have already
been initiated may be brought to a conclusion). This is, in effect, an
amnesty by another name. At the same time, the Bundestag’s two
Commissions of Enquiry are seeking to uncover the truth about the
German Democratic Republic in the hope of providing reconciliation.

Might a ‘truth and reconciliation’ model have purged German
politics of Nazism to better effect? The answer is complex, not least
because the well-functioning democracy of the Federal Republic is
actually a product of all three paradigms (though the third one has only
ever been informally pursued in respect of the Third Reich, chiefly by
historians). It is certainly clear that there would have been far fewer
trials, and perhaps none, had Germany not been occupied. That in itself
conveys a depressing truth. But even so, can it really be claimed that
German democracy, and its core Western and European ties, could
have been constructed if extensive human rights trials had been held
under a constant domestic critical barrage fired by the political élite?
Was silence after Nuremberg not the wisest course? Is it not better to
forget a terrible past if there is a chance of creating a better future?

On balance, it seems the answer must be no, and for reasons of
politics as well as history. National Socialism, or a variant of it, would
certainly have exploited any general failure to criminalize it, which
would have been an admission of grave political weakness. Frei shows
that their failure to act soon came to diminish the standing of the post-
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war judiciary. It enabled a certain sympathy for National Socialism to
endure, and produced an element of harshness towards those who had
suffered, but some solidarity towards those who had caused the
suffering. Historically, it is plain that the amnesty policy gave unwanted
ammunition to all those hostile towards the Federal Republic, and did
not satisfy the next generation of West Germans, who felt they had been
misled, and behaved accordingly. It did not heal the wounds that the
Third Reich had caused; rather, it prevented them from healing. These
things were unfortunate, and have caused numerous difficulties which
persist to the present. The Bonn Republic became a model democracy.
But Frei must be right to claim that history, however awful, must never
be ignored. Had the West German political class taken a more robust
line at the start, the Federal Republic might have become healthier, and
more respected, much sooner. As it was, the successful overcoming of
Nazism – regrettably – probably owed more to the determination of
Germany’s Western occupiers than to the Germans themselves.
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