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Between Global and Local: 

The Invention of Data Privacy in 
the United States and France 

GUNNAR TRUMBULL 

Data privacy was an invention of the rg6os. At first a response to 
expansive government data collection efforts, it quickly extended 
to concerns about the social impact of private databases. National 
conceptions of data privacy, and national regulatory responses, 
differed in their administrative form and regulatory ambition. At 
one extreme, the United States left data privacy regulation to 
the sectoral regulatory bodies that oversaw industry practice. 
At the other extreme, France developed an administratively and 
conceptually centralized approach to data privacy that supervised 
the application of a set of basic principles to all societal actors, 
including the state, non-government groups, and industry. These 
different approaches had significant implications for the kinds of 
commercial worlds in which the citizens of the two states lived. 
In the USA, accurate, readily available personal data became a 
tool for gaining economic access to credit markets, but also 
increasingly to housing, employment, and insurance products. In 
France, privately held personal data became a threat to social 
inclusiveness, with incorrect use of private data seen as a cause of 
permanent economic and social exclusion. Given their impor-
tance, from where did these national differences emerge? Why 
did France develop an administrative agency with broad regula-
tory authorities to regulate data privacy while the United States 
did not? 

Two schools of thought have tended to dominate the interpre-
tation of national differences in data privacy policy. The first sees 
privacy standards as reflecting deep-seated national values. 1 

1 Stephen]. Kobrin, 'The Trans-Atlantic Information Privacy Dispute and Regulatory 
Spillover', paper presented at the Annual Conference of the European International 
Business Academy, Athens, Greece, December 2002. 
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Researchers have found that cross-national variation in privacy 
policies correlates with dimensions of national culture as identified 
by Geerd Hofstede and the National Cultural Values Survey.2 A 
second view sees privacy regulation primarily as a variant on eco-
nomic protectionism. With the rise of globalization, domestic 
actors pushed for higher standards that would allow them to block 
entrants and compete more effectively internationally. Using 
France and the USA as a comparative study, I will argue that 
both of these interpretations misrepresent the historical emergence 
and evolution of national data privacy policy. Rather, national 
data privacy policies emerged at the confluence of two apparently 
unrelated factors: the structure of the domestic consumer lending 
sector in the 1970s, which generated initial national variation, and 
the pressures of globalization, which have episodically pushed the 
advanced industrialized countries toward convergence. 

The problem with the cultural argument is that, in many ways, 
the regulatory strategies adopted by France and the USA are the 
opposite of what we might have expected. First, the sort of inde-
pendent regulatory authority that the French granted to the 
National Commission on Computing and Freedom (CNIL) was 
more familiar in the American context. The US Food and Drug 
Administration and Environmental Protection Agency both 
offered a template for relatively independent and powerful agency 
regulation of industry in the USA. French industrial regulation, 
by contrast, had traditionally been more closely specified in legis-
lation, leaving ministries less latitude for independent decision-
making. Secondly, government affronts to privacy in the USA 
were arguably more severe than those in France, and had deeper 
implications for the functioning of democratic politics. US legisla-
tion followed revelations of pervasive spying by government agen-
cies. The extent of this activity was revealed by the Church 
Commission, established in the wake of the Nixon administra-
tion's wiretapping programme. Thirdly, concerns about privacy 
were directly tied to the rise of new computer and telecommuni-
cations technologies. The problem was not that the government 
or businesses were holding personal information, but that such 
data could be combined, accessed, and searched with a facility 

2 Steven Bellman, EricJ.Johnson, Stephen]. Kobrin, and Gerald L. Lohse, 'Inter-
national Differences in Information Privacy Concerns: A Global Survey of Consumers', 
lefi,rmation Society, 20 (2004), 313-24, at 315. 
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that had not previously been conceived. The technologies that 
made the new intrusiveness possible emerged earlier in the United 
States than in France. 

Finally, the political culture of the USA had arguably a stronger 
legal and administrative tradition of privacy doctrine to draw on, 
although both countries had only come to embrace an affirmative 
right to privacy in the post-Second World War period. In the USA, 
the postal service enforced confidentiality of letters in 1782 and 
created a dead letter office in 1825. Neither provision existed in 
France. The 1934 US Federal Communications Act provided 
similar protections against intercepting telegraph or telephone con-
versations. These, too, had no contemporary French analogue. 
And, although privacy was not formally enumerated as a right in 
the US constitution, attorneys Samuel Warren and ~ater Supreme 
Court justice) Louis Brandeis had already made the case in their 
1890 article 'The Right to Privacy', in which they argued for a 
natural extension of the protection of property to include intangible 
property, including privacy.3 France enjoyed none of these protec-
tions. As in the USA, the French constitution makes no mention 
of a right to privacy, and the French constitutional court found an 
implied constitutional right to privacy only in 1997. 

I argue that the early divergent data privacy experiences in 
France and the United States can be traced to the structure and 
practice of the consumer lending sector. In France, where a con-
centrated lending sector had little need for independent credit 
rating agencies, the industry application of a centralized data 
privacy authority appeared to be relatively modest. The result was 
an approach to data privacy that emphasized the danger that per-
sonal records held by industry might cause some segments of 
society to become permanently marginalized. In the United 
States, where a highly fragmented financial sector had long made 
local credit agencies a useful economic tool, powerful financial 
actors were quick to recognize the implications of data privacy 
legislation for their sector. They pushed for and achieved legisla-
tion that was tailored to their specific interests. The result was a 
set of data privacy policies that emphasized the role of credit data 
in combating economic and social discrimination. 

3 Samuel Warren and Louis Brandeis, 'The Right to Privacy', Harvard Law Review, 4 
(1890), 193-220; for a discussion and review see Daniel]. Solove, Marc Rotenberg, and 
Paul M. Schwartz, Privacy, l,ifimnati.on and Technology (Aspen, Colo., 2006), 23. 
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I. Big Brother: Government Control ef Data 

Public debate in France about computers and data privacy 
emerged later than in the United States because large mainframes 
also appeared later. In 1964, General Electric had been allowed to 
purchase the dominant French computer company Bull. The US 
government, concerned about France's nuclear programme, and 
in the wake of their pull-out from NATO's joint military structure, 
refused to let France either re-acquire Bull or purchase main-
frames from US producers. France responded by developing its 
own mainframe programme, the five-year 'Plan Calcul'. Central 
to the plan was a collaboration between Compagnie generale 
d'electricite (CGE), Thomson, and Schneider to create the 
Compagnie internationale pour !'information (CII). The French 
administration began acquiring its first CII mainframes outside of 
its nuclear programme in the early 1970s. 

Concern linking computers and privacy erupted in March 1974, 
when Le Monde revealed that the French government had installed 
CII's Iris 80 computer with a complete set of files on every French 
citizen. The idea of the project was to centralize all government 
data into a single database, called SAFARI (Systeme automatise 
pour les fichiers administratifs et le repertoire des individus). Initial 
demographic data had already been provided by France's National 
Institute of Statistical and Economic Studies (INSEE), which had 
been collecting birth, marriage, and death data from local mayor's 
offices around France. In 1970 they moved this data to a new com-
puter system. SAFARI would begin by importing the INSEE data-
base, then integrating with existing government databases. 

Concerns about SAFARI took three related forms. The first 
was a concern about government data collection that dated to the 
Vichy experience. INSEE itself had roots in the Service national 
de statistique (SNS) formed in occupied France in 1941. The SNS 
was notorious for its role in the 1941 '.Jewish Census' that would 
later become the basis for systematic persecution of Jews in 
France. Thus scepticism focused in part on what the government 
Inight do with a centralized data repository. But two other sources 
of concern would eventually come to trump this suspicion. First, 
advocates of France's autarchic industrialization strategy argued 
that sensitive national data should not be allowed to be main-
tained on foreign-produced computers. The clear target was IBM, 
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'le grand bleu', which French officials feared would quickly come 
to dominate the French market. A second concern focused on 
potential commercial uses of a central government database. The 
part of SAFARI that proved m~st controversial was the adoption 
of a single and unique identifier number for each French citizen 
that would be used in all of their transactions with the govern-
ment. Observers worried that businesses too would begin to adopt 
the administrative number for their transactions. Labour groups 
in particular worried that data collected by the government might 
be used to systematically retaliate against union organizers. The 
French Democratic Federation of Labour (CFDT) noted that 
companies already created and shared lists of militant unionists, 
and that access to government databases would only make this 
easier.4 From this early set of objections to SAFARI would 
emerge an evolving cross-class alliance in France bringing 
together trade unions on the Left and economic nationalists on 
the Right to support tight restrictions on the collection and use of 
personal data. 

The French Prime Minister responded to the SAFARI row by 
blocking the linking of any public databases until the issue could 
be studied. Jean Taitinger, Garde des Sceaux, was appointed 
to head a commission to study the issue of data privacy, the 
Commission nationale informatique et libertes, or CNIL. Its goal 
was initially consultative: 'to propose to the government measures 
it should take to fully preserve the rights of individuals, in private 
life as in the exercise of public freedoms, from threats caused by 
the development of computers. '5 Over four years, it drafted legis-
lation that would become the centrepiece of French data privacy 
law, and that would make CNIL the gatekeeper for government 
and industry use of personal data. Taitinger clearly brought to 
the task a civilizational mandate. As he warned in 1974, 'the 
freedoms that the French people have fought for over the span 
of centuries could become illusory and without substance, in the 
face of an excessive or disorderly growth of databases of personal 
information'. 6 

The resulting law of January 1978 on 'databases, computers, 

4 'L'Ordinateur contre Jes libertes', Temoignage chretien, 19June 1975, 10-11. 
5 Le Monde, 30 Mar. 1974. 
6 Cited inJean Pellandini, 'lnformatique et libertes individuelles', Le Figaro, 18 Apr. 

1974. 



204 GUNNAR TRUMBULL 

and freedom' was broad in scope. Several features of the CNIL 
are surprising. First, the regulatory authority and independence 
of the CNIL was unusual in France---much closer to an American 
model of independent regulatory agency than the traditional 
French commission. Secondly, its broad thematic focus on 'data-
bases, computers and freedom' extended to both government and 
private sector data collection and use. Any new government data-
base required approval from CNIL; private companies were 
required to register information about any new electronic data-
bases. Manual data was excluded. Finally, as the name of the 
commission suggests, the scope of their concerns was not privacy 
per se, but freedom construed broadly. Many of its cases involved 
government databases. These ranged from the collection and use 
of medical records and tax data, to lists of AIDS patients and ter-
rorist watch lists. They investigated Interpol over Vichy-era 
records of Jews that were rumoured to still be among Interpol's 
files. They even looked into the Mormon Church's list of 18 
billion birth and death records that it collected for 'post-mortem 
baptisms'. In each of these cases, CNIL's focus was on the impact 
of these lists on the social and political freedoms of the individuals 
involved rather than on data privacy narrowly construed. 

Concerns about data privacy in the USA also originated with 
data collection efforts by the government. If France's original sin 
was Vichy, the touchstone for data privacy in the USA was the 
efforts ofJ. Edgar Hoover's FBI to investigate domestic Communist 
sympathizers. By the mid 1960s, the FBI had reported that it had 
records on roo,ooo individuals on file. The real number was 
thought to be far higher. The FBI was not the only agency using 
surveillance on American citizens. A Senate subcommittee led by 
Missouri Democrat Edward V. Long into invasion of privacy by 
revenue agents found that they used 'military' technology to spy on 
suspected tax shirks. The Federal Housing Authority, which since 
the 1930s had offered mortgages to low-income families, was 
revealed to have used night-vision rifle sights to evaluate the marital 
'amicability' of couples applying for mortgages. They justified the 
intrusiveness by noting that divorce was the single greatest cause of 
default among their borrowers. The intrusive investigative nature of 
these early public affronts to personal privacy helped to shape the 
American debate around the idea of excessive intrusiveness. Vance 
Packard captured the equation of data collection with prurience in 
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his 1964 best-seller TheNaked Society. In it, he described how new 
surveillance technologies were being used by government and busi-
ness alike to track their citizens and employees. Six years later 
Packard would direct his paranoia toward the advertising industry, 
arguing in TheHidden Persuaders that advertisers were using sublim-
inal messages to promote sales. This claim would ultimately prove 
false, although the idea became so broadly accepted that the gov-
ernment nonetheless banned subliminal advertising. 

As in France, a debate emerged in the USA over the merits of 
consolidating federal government records into a single database. 
Beyond the records of the FBI, some twenty federal agencies were 
collecting their own databases. Some were employment records 
of current and former government employees. The Civil Service 
Commission had 14 million records of this sort; the Department 
of Defense had 8 million. Others related to the functions of the 
departments, social security, internal revenue, and so forth. By 
one estimate, the government agencies taken together had 2.8 
billion listings that included individuals' names. These were stored 
on 100 million punch cards and 30,000 computer tapes. 7 At the 
prompting of the Social Science Research Council, which sought 
easier scholarly access to government data, Congress explored the 
idea of combining all of this data into a single 'national database'. 
The White House commissioned Carl Kaysen, then a Princeton 
professor, to lead a task for evaluating the idea of a national data 
centre. Kaysen, a Harvard-trained economist who had served 
under President Kennedy at the National Security Agency, con-
cluded that a National Data Center would both promote research 
and make the government more efficient in functions such as tax 
collection, law enforcement, and the distribution of social sup-
ports.8 Competing congressional committees formed to evaluate 
the idea. The subcommittee on economic statistics of the joint 
economic committee argued that a central database would facili-
tate economic policy-making. Cornelius E. Gallagher, a New 
Jersey Democrat, responded by forming the House Subcommittee 
on Invasion of Privacy that was highly critical of the idea of a cen-
tralized government data repository. The committee accused the 
government of a variety of invasive activities, including the use of 

7 Vance Packard, 'Don't Tell it to the Computer', New York Times, 8Jan. 1967. 
8 Comment, 'Privacy and Efficient Government: Proposals for a National Data Center', 

HarvardLaw Review, 82 (1968), 400-17, at 408. 
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personality tests to evaluate applicants for federal jobs and in 
making job assignments.9 The idea was eventually rejected, and 
revelations about government snooping that had emerged during 
the Gallagher hearings led Congress to enact legislation to open 
government agencies to public scrutiny. The 1966 Freedom of 
Information Act for the first time imposed a general standard of 
openness on government documents, subject to specific exemp-
tions for reasons of national security and personal privacy. 

This early emphasis on the idea of invasion of privacy was to 
become a central narrative of American privacy policy. In the 
legal sphere, the 1965 Supreme Court case Griswold v. Connecticut 
was the first to rely on privacy as a legal right. In that case, a 
Connecticut law banning contraceptives was found to be uncon-
stitutional because it violated the 'right to marital privacy'. 
Subsequent cases would use the implied right to privacy as the 
basis for an extension of freedoms not explicitly enumerated in 
the US Bill of Rights. These cases included Roe v. Wade (1973), 
which grounded the right to abortion in a constitutional right to 
privacy, and Lawrence v. Texas (1986), in which the US Supreme 
Court found a Texas anti-sodomy law to be overly intrusive into 
individuals' private lives. Central to each of these cases was the 
idea that privacy was a natural endowment that needed to be 
defended against intrusiveness rather than a substantive set of 
rights that had to be explicitly protected. 

The impeachment of Richard Nixon marked a turning point 
for American policy regarding data privacy. By mixing privacy 
infringement, in this case wiretapping the offices of the Demo-
cratic National Committee at the Watergate Hotel, with political 
corruption, Nixon transformed privacy into a bulwark of dem-
ocracy. The Church Commission, launched in response to the 
Nixon break-ins, documented far greater invasions of domestic 
privacy by the Federal Bureau of Investigation than had previ-
ously been known. The major US privacy legislation dates from 
this period. The 1974 Privacy Act set limits on the scope of gov-
ernment agencies to collect and use personal data. Like its French 
counterpart, its most consequential provision limited the sharing 
of personal data among government agencies to narrowly defined 
goals. These included law enforcement, for example, but not tax 

9 Cornelius E. Gallagher, 'Why House Hearings on Invasion of Privacy', American 
Psychologist, 20/ ll ( 1965), 881-2. 
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collection. It also amended the 1966 Freedom oflnformation Act 
to give individuals access to review and correct government 
records in which they are mentioned. 

II. Privacy and Social Inclusion: Consumer Credit Rating in the USA 

While France and the USA had similar concerns about data held 
by the government, they differed significantly on private data col-
lected by private companies. At the root of this difference was the 
consumer credit sector. More than any other sector, consumer 
credit relied on the sharing of detailed information about con-
sumer purchasing and borrowing habits. Lenders needed both to 
track the repayment patterns of their own clients, and to share 
lending information with competitors in order to ensure that their 
borrowers were not over-extended. Money lenders have long 
found ways to share data on borrowers. At a minimum, they have 
shared information on customers who failed to make timely 
repayments. This sort of negative or 'black' data provided a basic 
protection against historically unreliable borrowers. Independent 
information agencies have also commonly collected more exten-
sive positive data on borrowers that included a range of informa-
tion relevant to a prospective assessment of risk. This so-called 
'white' data included income, assets, and outstanding loans, as 
well as court records plus any public or private liens. Detailed pos-
itive data allowed lenders to assess the overall creditworthiness of 
new applicants and to avoid 'over-borrowing' by borrowers using 
credit lines from several sources. Because the availability of black 
and white data could have a decisive impact on a consumer's 
access to credit, governments stepped in to regulate the credit 
rating sector. In Europe, this intervention was shaped by a 
concern that privately held data on creditworthiness could lead 
to the permanent marginalization of certain borrowers. In France 
and Germany, for example, credit rating data was legally limited 
to the collection and provision of black data. In the USA, where 
credit rating was perceived as a tool for economic integration, the 
regulation of credit data was focused on providing equal access to 
credit. Credit rating agencies were therefore allowed to collect 
and distribute extensive white data. 

The tradition of credit bureaux in the USA had its roots in the 
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nineteenth century. The first credit bureau in the USA was 
created by the association of local retailers in Brooklyn, New 
York, in 1869. Local credit rating bureaux would proliferate in 
the USA over the following century. By 1900 there were 50 local 
retail credit reporting agencies; 300 by 1918; and 1,260 in 1938. 
The main clients of these credit reporting bureaux were retailers 
who offered open book or instalment credit for sales. A survey in 
1938 found that 93 per cent of all US department stores reported 
using credit bureaux. Even among grocery stores, the lowest user, 
over half reported using credit bureaux. 10 With the growth in 
post-war consumer credit, credit bureaux also proliferated. By 
1954 the USA had 2,000 credit bureaux. 11 Some were organized 
as non-profit associations of local merchants; others were organ-
ized as for-profit regional chains oflocal credit offices. Only in the 
1970s would these diffuse chains of consumer credit bureaux begin 
to be acquired and aggregated into the 'big three' nationwide 
credit rating bureaux (Equifax, Trans Union, and Experian) that 
would dominate the US market by the 1990s. 

Three factors drove the growth in independent consumer credit 
rating in the USA. First was the high rate of credit selling. In 1954 
US retailers, banks, and finance companies had $28 billion in out-
standing credit. This was roughly 350 times the 30 billion ( old) 
francs of outstanding consumer credit in France at the time. 12 By 
1950, when consumer credit accounted for 12 per cent of house-
hold consumption in the USA, it was only 1.2 per cent of house-
hold credit in France. 13 The second factor was the high level of 
worker mobility. As US families moved from town to town, local 
credit bureaux purchased their past credit files from one another. 
Part of this process was the institution of the Welcome Wagon, a 
service that welcomed new arrivals to a community. The 
Welcome Wagon representative, on the credit bureau payroll, 
would greet new arrivals, typically be invited in for tea or coffee, 
then note the condition of their house and enquire about where 
they had come from. The local credit bureau would then contact 

10 Arthur H. Hert, 'Charge Accounts of Retail Merchants', Annalsofthe American Academy 
ofPolitical and Social Science, 196 (1938), 111""-"20, at 116-17. 

11 The Good Things ofLife-On Credit, brochure of the National Retail Credit Association 
(1954). 

12 René Sedillot, 'Le Credit á la consommation', La Vie francaise,5 Feb. 1954. 
13 Jean Chicoye, 'Les Achats a credit', Revue de /'action populaire, 140 Guly-Aug. 1960), 

786-98. 
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the bureau from their old community and purchase their credit 
file. 14 The final reason for the rise of independent credit bureaux 
was the large number of lenders in the USA. While France had 
140 registered consumer finance companies in the 1950s, the USA 
had over 16,000. The large number of lenders increased the tra-
ditional coordination problems faced by consumer lenders: exces-
sive debt through multiple lending; borrowing from one lender to 
pay off another; pledging the same security to multiple lenders; 
and the first-mover advantage in seizing collateral. 

The surprise is that the US credit rating agencies did not 
become the focus of more restrictive regulation. Concern about 
them arose for the same reason that concern about government 
databases crystallized: computerization. In 1970, Retail Credit 
Company of Atlanta, Georgia (later Equifax), announced plans to 
computerize the 45 million records in its credit rating database. 
Together with its largest competitor, Credit Data Corp, the big 
two credit rating companies had detailed data on 72 million 
Americans. At the time, credit rating agencies in the USA relied 
on two kinds of information: objective information about salary, 
address, and repayment of past loans, plus subjective impressions 
based on interviews with employers, local businesses, and neigh-
bours. It was this second category of information that was of par-
ticular concern. With computerization, and without rigorous 
checking, rumour and innuendo could quickly become fact. 

Legislation introduced by Senator William Proxmire in 1968 
called for a new set of federal standards to govern credit rating 
agencies. The resulting Fair Credit Reporting Act, enacted in 
1970, required that credit reporting agencies work to ensure the 
accuracy of the data they collect, correct any errors, remove neg-
ative information after a set period (generally seven years), and 
make credit reports available to consumers for review and correc-
tion. These new legal requirements forced a dramatic shift in the 
risk-assessment strategies of consumer lenders. Credit agencies 
worried about both liability and excessive administrative costs 
under the new law stopped collecting information about consumer 
character. Except for personal loans from some banks, consumer 
credit would from that point on be based primarily on individuals' 
history of repayment rather than on character. Initial congres-

14 Louis Hyman, 'Debtor Nation' (Ph.D. thesis, Harvard University, History 
Department, 2006). 
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sional inquiries into credit rating practice in the USA had focused 
on cases in which inaccurate information or even simple rumour 
had led to unfair discrimination. Guests testified about how inac-
curate credit reports had led to them being fired by employers, or 
to the denial of credit applications. By the mid 1970s, however, 
the public discourse on credit rating in the United States had 
entirely changed. From a focus on credit rating as a source 
inequity, credit rating came to be seen as an instrument of eco-
nomic and social integration and access. That change in attitude 
was driven by the women's movement. 

In 1971, a series of articles in women's journals like Ms. Magazine 
and Women's Home Journal emphasized the challenges that married 
women faced in applying for retail and credit card credit. One of 
the problems was the way in which credit rating agencies managed 
their credit records. When women married, agencies had tradi-
tionally merged their records with those of their new husbands. 
This meant that married women who applied for credit did so 
based on their husband's credit record, and often received credit 
in their husband's name. This arrangement posed special problems 
for women when they divorced or were widowed. In case of 
divorce, the joint credit file went with the ex-husband, leaving the 
woman with no credit rating at a time of particular economic 
hardship. Under pressure from the National Organization for 
Women, Congress passed the Equal Credit Opportunity Act 
(ECOA) of 1974. ECOA changed the debate about data privacy 
in the USA. Rather than emphasizing the risk of companies accu-
mulating too much information about individuals, it stressed the 
need, in effect, to collect more. Equal access to economic oppor-
tunity in the USA required that credit agencies hold data not just 
on men, but also on women. Credit rating was transformed from 
an invasion of privacy into a tool for economic equality. 

III. Transboundary Flows 

Privacy is one of the few areas of domestic policy for which basic 
principles were forged through international institutions in 
advance of the elaboration of domestic legal principles of privacy. 
The earliest accounts of a specific right to privacy emerged in the 
context of early post-war agreements on human rights. The 1948 
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United National Universal Declaration of Human Rights for the 
first time in any treaty document explicitly included privacy 
among its enumerated fundamental rights (Article 12). This article, 
drafted by the USA, was modelled in part on the 14th Amend-
ment of the US constitution, but went beyond current interpreta-
tion in explicitly employing the word 'privacy'. 15 Five years later, 
Council of Europe members ratified the Convention for the 
Protection of Human Rights and Fundamental Freedoms that 
included (Article 8) 'the right to respect for ... private and family 
life'. 16 Both clearly intended the right to privacy as a defence 
against excessive state interference in personal communications 
or family life. Yet the substance of what adequate privacy entailed 
remained unspecified. 

It was not until the late 1970s that the question of international 
norms of privacy emerged, though this time in the context of 
trade and economic development policy. At that point three inter-
national bodies elaborated standards of privacy focused on data-
base management. In 1978, the European Parliament held a 
public hearing on data privacy. In the same year, the OECD con-
vened an ad hoe Group of Experts on Transboundary Data 
Barriers and Privacy Protection. The resulting OECD Guidelines 
on the Protection of Privacy and Transborder Flows of Personal 
Data were adopted in 1980. Finally, at the same time as the 
OECD ad hoe group was meeting, the Council of Europe began 
to draft a Convention for the Protection of Individuals with 
Regard to Automatic Processing of Personal Data that was ratified 
in 1981. Although none of these international agreements was 
binding on member states, the substantive norms of data privacy 
they elaborated would shape the way in which future domestic 
and international data privacy laws were designed. 

Unlike the earlier human rights statements that included a right 
to privacy, the new international standards were specifically moti-
vated by concerns related to the globalization of data flows facil-
itated by the growth of multinational firms and the private data 
networks they were creating. One study in 1978 estimated that 
150 European firms maintained international (extra-European) 
computer communications systems, and that 500 computerized 

15 Johannes Morsink, The Universal Declaration ofHuman Rights (Philadelphia, 2000), 135. 
16 Convention for the Protection ofHuman Rights and Fundamental Freedoms (Rome, I 953). 

<http:/ /conventions.coe.int/treaty/EN/Treaties/html/005.htm>, accessed 9 Oct. 2009. 
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databases with 150 million records were accessible through inter-
national computer networks. 1 7 These networks elicited a variety of 
national concerns about economic sovereignty and globalization. 
For countries engaged in industrial planning, planners worried 
that large corporate data networkers would make it possible for 
companies to 'offshore' data storage and processing. Both Brazil 
and Canada had by 1978 already extended import substitution 
policies to include data processing. Brazil required any interna-
tional firms to store data involved in their Brazilian operations 
domestically and, when possible, using domestic hardware and 
software. IBM's Brazil operation was not allowed to link with their 
international databases at all. 18 Canada for its part blocked banks 
from sending data to London or New York for overnight process-
ing. Arthur Bushkin, President ofTelemation Associates, said: 'In 
this age, along with the transmission of information goes a migra-
tion of jobs.' 19 

National efforts to regulate international data flows quickly 
became a focus for concern about their impact on international 
trade. For Europe, the concern was two-sided. On the one hand, 
nations worried that in a world of unencumbered data flows, the 
USA would dominate the computer industry and become the 
world's data processing centre. The perception was that Europe 
would have computer terminals, while the databases, along with 
the more highly skilled jobs, would be in the USA. 20 (In this 
period prior to small-scale distributed computing, corporate data 
processing was typically concentrated in a single mainframe com-
puter.) By one estimate, the USA in 1979 already accounted for 80 
per cent of all data processing worldwide. 21 France, which was 
promoting its own home-grown mainframe computer pro-
gramme, proposed to impose a tax on the 'intrinsic' value of all 
computer information sent across borders. As a start, they had 
already lobbied GA TT to be allowed to tax software based on its 
retail price. The growth of private data networks using leased lines 
also appeared to pose a challenge to the monopoly of national 
post, telegraph, and telephone (PTT). If private operators using 

17 John Evans, 'Computers without Frontiers: A Union View of Transborder Data 
F1ows', Free Labour World, 30 Apr. 1982, 14.

18 David E. Sanger, 'Waging a Trade War over Data', .New York Times, 13 Mar. 1983. 
19 Ibid. 
20 Licolde le Guennec, 'Flux transfrontieres de donnees', Les Échos, 19 Apr. 1982. 
21 Sanger, 'Waging a Trade War over Data'. 
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leased lines began to provide independent channels for the 
transnational flow of private data, PTTs risked losing their 
profitable international telephony and telegraphy monopolies. 
Finally, these concerns were married to worries about US control 
of data. And, while the USA protested to its European counter-
parts that it would never restrict data flows, the 1979 Iranian revo-
lution led the USA to freeze Iranian financial assets. This 
combination of economic and security concerns proved a potent 
stimulus for politicians within Europe to push for greater restric-
tions on international data flows. 

For a European Community aspiring to the free flow of goods 
and services, this sort of rhetoric looked dangerous. In 1979, 
Europe alone had 14 million daily international data transactions, 
and that was set to grow by a factor of ten over the coming 
decade. 22 It was also a challenge to the emerging international 
trade regime. Another study estimated that the value of the inter-
national data flows represented 15 per cent of all international 
trade. 23 As computer use increased, this share was also likely to 
grow dramatically. Any solution that hoped to reconcile a growing 
consensus that some form of data privacy was necessary with the 
need for continued free flow of data would have to establish a 
minimum threshold of protection to which all countries could 
agree. In 1978 a subcommittee of the European Parliament held 
a public hearing on data privacy. It issued a report that included 
a resolution on the protection of the right to privacy of data. The 
Council of Europe responded by creating a panel on data privacy 
that drafted guidelines for the automatic processing of personal 
data.24 These voluntary guidelines were limited by their applica-
tion only to Europe, as well as by the broad exemptions afforded 
for 'protecting State security, public safety, the monetary interests 
of the State or the suppression of criminal offences'. The main 
problem was that the USA was not a participant, and USA-
Europe tensions provided one of the strongest sources of trade 
tension over data protection. 

The answer came in the form of the OECD's Guidelines on the 
Protection of Privacy and Transborder Flows of Personal Data. For 

22 OECD, Second Symposium on Transborder Data Flows, London, 30 Nov.-2 Dec. 1983, 14. 
23 Le Guennec, 'Flux transfrontieres de donnees'. 
24 Council of Europe, Convention far the Protection ofIndividuals with Regard to Automatic 

Processing ofPersonal Data, European Treaty Series, No. 108 (Strasbourg, 1981). 
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the USA, the OECD guidelines posed a challenge. Arising at a 
period of deregulation, they suggested that the USA would have to 
adopt data protection policies in order to ensure that European 
countries would allow data to be sent freely across the Atlantic. 25 

The OECD Guidelines embodied this trade-off: 'Member coun-
tries should refrain from restricting transborder flows of personal 
data between themselves and another Member country except 
where the latter does not yet substantially observe these Guidelines 
or where the re-export of such data would circumvent its domestic 
privacy legislation. '26 The guidelines themselves were ambitious in 
their effort to provide a broad but flexible framework for nations to 
address concerns about data privacy. Participants agreed to eight 
general principles to govern data privacy. Four of the principles 
related to the nature of the data: collected data should be limited 
(collection limitation principle), for a defined purpose (purpose 
specification principle), relevant to the purpose and accurate (data 
quality principle), and used or disclosed only for the defined 
purpose (use limitation principle). A second set of four principles 
defined responsibilities of the data collectors: they must protect the 
data (security safeguard principle), disclose their practices and poli-
cies regarding the data they hold (openness principle), allow indi-
viduals access to and the ability to correct data about themselves 
(individual participation principle), and take formal responsibility 
for fulfilling all of the principles (accountability principle).27 

Perhaps inevitably, the OECD Guidelines left the most con-
tentious operational decisions unspecified. One core question was 
whether the principles should apply only to personal data or also to 
data regarding companies and associations. Views on this differed 
by country. In France, the National Council of French Employers 
(CNPF) favoured including all legal individuals (that is, including 
companies), since companies might want to be able to find out 
what data the government was holding about them. 28 In the UK, 
the US credit rating firm Dunn and Bradstreet launched an aggres-
sive campaign to ensure that companies were not included. They 
were especially concerned about the extra cost and potential liabil-

25 David Sanger, 'Wire Static', Wall Street Journal, 26 Aug. 1981. 
26 OECD, Guidelines on the Protection ofPrivacy and Transborder Flows ofPersonal Data (Paris, 

1981), II. 
27 OECD, Actes de l'OCDE 20, Annex to Recommendation 147 of the Council concern-

ing Guidelines Governing the Protection of Privacy and T ransborder Flows of Personal 
Data, (Paris, 1980), 537-46. 28 Le Guennec, 'Flux transfrontieres de donnees'. 
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ity their London branch might be taking on if data privacy stan-
dards outlined by the OECD were extended to private firms. 

IV. Privacy and Social Exclusion: Consumer Credit in France 

The first effort of CNIL to regulate private data in the interest of 
French citizens would not come until the late 1980s. When it did 
emerge, it took the form of a debate on the treatment of consumer 
credit rating. With fewer lenders than in the USA, and lower 
volumes of consumer credit, France in the early post-war period 
never developed an independent system of consumer credit rating 
agencies. Only with financial deregulation in the mid 1980s, and 
a public debate about the over-indebtedness of French households 
that followed, did CNIL turn its attention to the regulation of 
private data held by consumer lenders. In this context, the focus 
of regulatory policy was less on credit extension than on the social 
and economic risks of over-indebtedness. What emerged from this 
debate was an approach to private data processing that restricted 
data sharing in favour of social solidarity. 

The lack of credit rating agencies in France did not mean that 
French lenders were uninterested in creditworthiness. As early as 
the 1880s, the Paris-based Dufayel chain of discount furniture 
stores had a staff of 800 canvassers who spoke with concierges, 
employers, and neighbours about potential borrowers. From these 
interviews they created a database of credit rating information on 
an estimated 3.5 million French households that they used as the 
basis for both lending and direct marketing. Post-war lenders 
quickly adopted new computer technologies to track customer 
repayment, and later to analyse and approve credit applications. 
Cetelem launched the first automated credit scoring system in 
1972, only two years after the first American experiment with the 
technology. Because the lending sector was highly concentrated, 
data sharing about risky customers that did occur happened 
through informal collaboration among the largest lenders. In the 
early 1960s, the big four lenders in France (Cetelem, CREG, 
Sofinco, and SOVAC) formed the informal 'Club Newton' to 
share data on non-paying customers. 29 From this data, lenders 

29 The club was named after the street on which CREG was located. Gérard de 
Chaunac-Lanzac, La Vie m'afait crédit (Paris, 2001), 237. 
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prepared 'black lists' that they updated and circulated to their 
branch offices. 

There were two reasons why the credit rating activities of 
France's large lenders did not receive more regulatory scrutiny. 
First, the lenders did not share detailed or sensitive information on 
their borrowers. Such information was considered to be too com-
mercially valuable for lenders to release to competitors. For many 
finance companies, separating good from bad credit risks was a 
core competitive advantage. Auto lenders, for example, quickly 
discovered that their reliable auto clients were also good candidates 
for more profitable personal loan products. Second, the activities 
of these lenders were already tightly regulated by the Ministry of 
Finance, the Banque de France, and the Professional Association 
of Financial Establishments (APEF). Indeed, it was not until the 
late 1980s that France's privacy agency took on the question of 
credit rating, and by that time France's banks had become inter-
ested parties. 

Indirectly, it was financial deregulation that raised the question 
of data privacy in consumer credit. Until 1984 French credit 
markets operated under a set of volume restrictions ref erred to as 
encadrement. These restrictions set the total volume of credit each 
lender could offer, as well as the terms of repayment. In the inter-
ests of promoting industrial investments, consumer borrowing 
levels were kept artificially low. This credit restraint translated into 
unusually low default rates by French consumers. With the end 
of encadrement, credit extension to consumers boomed. French 
banks played a central role in the expansion. With the growth in 
financial markets as an alternative source of finance and a decline 
in industrial lending, French banks came to see consumer lending 
as a potentially important new profit centre. This sector, which 
had traditionally been dominated by specialized consumer finance 
companies, experienced a rash of new entrants from the banking 
sector. By 1986 banks had exceeded consumer finance companies 
in consumer loan volume. The dramatic growth in credit led for 
the first time to a significant increase in consumer bankruptcy 
cases. Because France had never adopted a specialized regime for 
managing consumer bankruptcy, local courts became over-
whelmed with collections cases filed by lenders and especially local 
merchants. Observers pointed to the lack of independent credit 
rating agencies as a cause of the wave of bankruptcies. 
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In 1988 Jacques de la Rosiere, Governor of the Banque de 
France, announced that they would create and manage a manda-
tory listing of all consumer borrowers. The project had the support 
of Pierre Bérégovoy, Finance Minister, who had fought the banks 
in the process of financial liberalization. This would re-establish a 
system created in 1946 under which banks reported all of their 
loans to the central bank. While this process had been retained for 
commercial lending, consumer lending was made exempt. 
Consumer groups strongly supported the creation of a positive so-
called 'white list'. The idea was to allow all lenders to know the 
total debt held by credit applicants so that they could better eval-
uate the likelihood of repayment. Consumer representative Louis 
Mesuret warned: '[the banks] do not respect their obligation of 
prudence and offer credit willy-nilly (à tort et à travers).' Yet the 
Association of French Banks came out strongly against the white 
list idea, which they saw as an attempt by the non-bank finance 
companies to gain access to their own depositors. Banks reasoned 
that the long-term relationships they had built with depositors 
would give them an advantage in offering them loans. Consumer 
finance companies, by contrast, had traditionally offered loans via 
retailers, and thus had very little direct contact with their cus-
tomers. By sharing data on their customers, banks stood to lose 
valuable information and gain very little.3° France's large banks 
are reported to have used their considerable political influence to 
get CNIL to recommend against the creation of a positive credit 
listing of the sort that existed in the USA. 

With the failure of a white list, France's association of finance 
companies (Association des sociétés financieres, ASF) launched 
their own debtor black list in October 1988. This list, which was 
voluntary to its members, included only borrowers who were at 
least three months late on their payments. Members were encour-
aged to check applicants against this list before making loans. All 
but the largest lenders participated, accounting for thirty-five of 
the thirty-seven member organizations and 70 per cent of all 
finance company lending.31 The Banque de France responded the 
following year by creating its own black list. Unlike the ASF list, 
the official government list was mandatory for all consumer 
lenders, including banks. Unlike the white list, it included only 
non-payment information. The database, called the Fichier 

30 Libération, 7 Dec. 1988. 31 Le Monde, 8 Dec. 1988. 
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national des incidents de remboursement des credits aux partic-
uliers (FICP), was accessible only to credit companies and to indi-
vidual debtors who wished to view their own record. 32 In practice, 
the FICP database became a no-credit black list for borrowers. In 
rggr it included 800,000 late payers; by 2003 that number had 
grown to 2.3 million.33 

Since its creation, a debate had periodically surfaced concern-
ing the potential advantages of collecting and distributing more 
extensive 'positive' credit data, including information on outstand-
ing loans, taxes, income, and assets. In the most recent proposal, 
which came before the National Assembly in 2005, the centre-
right UDF party argued that a positive registry would give finan-
cial institutions a better sense of total lending and help them better 
to assess a consumer's ability to repay. France's financial institu-
tions were divided on the proposal. Some, including the consumer 
lending institution Cofinoga, argued that positive data on poten-
tial borrowers would help them to avoid adverse selection in 
selecting customers, thereby reducing both defaults and credit 
rationing. But many other financial institutions, supported by 
France's industry association of financial companies (ASF), argued 
that a positive rating system would only help foreign financial 
firms, like UK-based lender Egg, to identify and exploit new 
clients in France. 34 France's consumer groups generally agreed 
with this view, worrying that a positive list would become a tool 
for more aggressive commercialization of credit, leading to higher 
levels of consumer indebtedness. 35 

The UK occupies an interesting middle position between the 
USA and France. In the UK extensive consumer data is gathered 
and stored by private credit reference agencies. Through historical 
consolidation, three credit reference agencies now operate in the 
UK: Experian, Equifax, and Callcredit. 36 Under the terms of the 
Consumer Credit Act of 1974, which governs the treatment of 
credit data, the credit reference agencies do not themselves make 

32 Pierre-Laurent Chatain and Frédéric Ferriere, Surendettement des particuliers (Paris, 
2000), 188. 33 Liberation, 20 Mar. 1993. 

34 Catherine Maussion, 'Crédit: tout le monde clans le même fichier?', Liberation, 5 Oct. 
2002. 

35 Bertrand Bissuel and Anne Michel, 'Les Etablissements de crédit accuses de favoriser 
le surendettement', Le Monde, 28 Apr. 2005; Sylvie Ramadier, 'La Bataille du crédit à la 
consommation', Les Échos, 21-2Jan. 2005, 8. 

36 Callcredit was established in 2001 in close collaboration with its US counterpart 
Trans Union. 
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assessments about the creditworthiness of individuals. And, unlike 
France's FICP, they are explicitly banned from creating a lending 
'black list'. They instead provide lenders with raw information, 
leaving the lenders to employ their own private data and scoring 
systems to determine the terms on which credit should be offered. 
Credit reference data is retained for a maximum of six years, and 
covers all jurisdictions in the UK. 37 The data compiled by credit 
reference agencies to create credit histories includes: electoral rolls 
(for proof of residency), county court judgements, payment of past 
debts, and bankruptcies and Individual Voluntary Agreements 
(IVAs).38 Each time a new form of credit is opened, data about 
the loan is recorded by the credit reference agencies. If an individ-
ual in the UK is refused credit, under the Data Protection Act, 
the individual has the right to know the reasons for refusal. 
Reference agencies in the UK also allow individuals to explain a 
period of poor credit on their record: consumers may attach a 
'notice of correction' to their credit report that explains missed 
payments. 

V. The New Global Challenges 

By the 1990s the debate had moved back to the transnational 
policy framework. The first move in this direction came under the 
new EU initiative, launched in 1990, to draft a Data Protection 
Directive. The new legislation was sponsored principally by 
France and Germany, which both feared dilution of their national 
standards by companies operating in third countries, in particular, 
Italy and the UK.39 The Directive laid out basic principles that 
were general enough to bridge differences between existing 
national standards. The main provisions allowed individuals to 
access, update, and correct their data, to find out its source, and 
to have legal recourse in case of misuse. Companies were only 
allowed to use data for authorized purposes; participating coun-
tries were required to have an independent private agency to 

37 Hence the term 'credit reference agency' rather than 'credit rating agency'. 
38 IV As allowed for an administrative debt re-negotiation with a provision for cram-

down for potential hold-outs. Both IV A and bankruptcy data was retained for six years. 
39 Gregory Shaffer, 'The Power of EU Collective Action: The Impact of EU Data 

Privacy Regulation on US Business Practice', European LawJournal, 5/ 4 (1999), 419-38, at 
420. 
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oversee these standards. Critically, the Directive required special 
permission to export data to third countries without 'adequate' 
data privacy protections. 40 The main point of the Directive was to 
make existing national data privacy standards consistent with free 
trade in information and finances within an enlarging European 
Union. The Directive was ratified in 1995 and came into effect in 
1998. 

The basic obligations imposed by the Directive include con-
sumer consent in the processing and transmission of personal 
data, consumer access to private data held by companies, and the 
creation of a national data protection authority to monitor the 
collection and use of private data and to enforce the data protec-
tion laws. Personal data was construed broadly in the Directive 
to include such things as bank statements, credit card numbers, 
and criminal records. The term 'processing' included 'any oper-
ation or set of operations which is performed upon personal data, 
whether or not by automatic means, such as collection, recording, 
organization, storage, adaptation or alteration, retrieval, consulta-
tion, use, disclosure by transmission, dissemination or otherwise 
making available, alignment or combination, blocking, erasure or 
destruction'.41 Finally, in a provision that continues to dominate 
transatlantic econmnic negotiations, the Directive bans companies 
from transmitting personal data to third countries that do not 
ensure 'an adequate level of protection'. 

In practice, the requirement of consumer consent for data 'pro-
cessing' and 'transfer' placed limits on the use of consumer credit 
data in more sophisticated efforts to avoid adverse selection in 
credit direct marketing. Only once consumers made a request for 
a loan were they considered to have given consent, allowing the 
credit reference agencies to distribute private credit data. In 
Britain, credit card companies that relied on direct mailing 
reported that the inability to access more complete credit data 
prior to initiating mass mailings resulted in a doubling of the cost 
for each new customer they acquired, relative to similar cam-
paigns in the USA. In France, the impact is even more dramatic. 
France's financial institutions have long proposed to enhance that 

40 95/ 46/EC, Directive on the Protection oflndividuals with Regard to the Processing 
of Personal Data and the Free Movement of such Data: <http://eur-Iex. europa.eu/ 
LexUriServ/LexUriServ.do?uri=CELEX:31995Loo46:EN:HTML>, accessed 9 Oct. 2009. 

41 EU Directive 95/ 46/EC, Article 2d. 
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country's publicly managed black list with a privately managed 
database with positive credit information. But France's powerful 
data privacy association, CNIL, acting under the terms of the EU 
Directive, has ruled out this approach, arguing that it infringes 
t6o heavily on consumer privacy. Moreover, while specific eco-
nomic sectors were permitted to maintain private customer black 
lists, CNIL found that this data must not be shared across sectors, 
a practice they argued risked creating a permanent group of social 
and economic outsiders. Hence credit institutions are not allowed 
to consult data collected on rental fraud, even if this data is held 
within the same company. 

Just as it was taking effect, the Directive ran into two challenges 
from across the Atlantic. The first was the internet bubble of the 
late 1990s. By the late 1990s the challenge of data privacy met the 
promise of e-commerce. US companies that seemed to be launch-
ing a technological revolution raised a warning that they might 
not be able to continue operating in Europe under the new 
Directive. In 1999, the US Department of Commerce and the 
European Union began negotiating a voluntary 'Safe Harbor' 
agreement that would allow US companies to import and process 
data from Europe. The Safe Harbor negotiations reframed 
privacy as a question of the government's role in an age of glo-
balization. At stake seemed to be the very compatibility of global-
ization and state sovereignty.42 Futurists focused on the new 
information technologies argued for a decline of government 
control and a new technological determinism under the motto 
'information wants to be free'. 43 Policy observers predicted that 
the internet would empower the nation-state, including its 
enforcement of privacy standards. 44 

What actually occurred was a carefully crafted compromise 
that narrowed the gap in privacy policy between the USA and 
the EU. After considerable critique by consumers, the July 2000 
agreement allowed private companies to 'self-certify' under threat 

42 William]. Long and Marc Pang Quek, 'Personal Data Privacy Protection in an Age 
of Globalization: The US-EU Safe Harbor Compromise', Journal ofEuropean Public Policy, 
9/3 (2002), 325-44, at 328. 

43 See e.g. Lawrence Lessig, Code and Other Laws ofCyberspace (New York, 1999). 
44 Debora Spar, Ruling the Waves: From the Compass to the Internet, a History ofBusiness and 
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of prosecution by the Federal Trade Commission. To self-certify, 
companies must have a privacy policy with a means to respond 
to outside complaints. Participating companies were from 'infor-
mation services', computer software, advertising, and biotechnol-
ogy. Few banks participated.45 Observers heralded the Safe 
Harbor solution as novel in a variety of ways. Some saw the 
'public-private' form of governance as an innovation.46 The role 
of private standard-setting bodies, including the Better Business 
Bureau's BBBOnline and TRUSTe online certification pro-
grammes, were seen as innovative private regulatory solutions.47 

Others noted the new role of non-governmental organizations in 
the policy process, especially the Trans-Atlantic Business Dialogue 
and the Trans-Atlantic Consumer Dialogue.48 From a substantive 
point of view, though, what is most striking about the Safe Harbor 
agreement is the familiarity of the seven principles it adopts. For 
the most part these could have been taken directly from the 
OECD agreement: notice of purpose of data collection; choice to 
opt out to withdraw consent and opt in for incompatible use; 
onward transfer only to other organizations that adopt the Safe 
Harbor rules; access by individuals to their own data; security; 
integrity, including quality and accuracy; and enforcement.49 

If the Safe Harbor agreement pushed American firms towards 
data privacy standards embraced in Europe, rising concerns about 
terrorism pushed Europe more towards the USA. In the wake of 
the 2001 terrorist attacks in New York and Washington, DC, the 
EU began a process of relaxing data privacy standards. National 
police investigating criminal activities had always been exempted 
from Europe's Data Protection Directive, but new security con-
cerns blurred the line between economic and security informa-

45 Colin J. Bennett, The Governance of Privacy: Policy Jnstmments in Global Perspective 
(Cambridge, Mass., 2006), 168-9. 

46 Henry Farrell, 'Constructing the International Foundations of E-Commerce: The 
EU-U.S. Safe Harbor Arrangement', International Organization, 57 (2003), 280. 

4 Abraham Newman and David Bach, 'Privacy and Regulation in a Digital Age', in 
Harry Bouwman, Brigitte Preiss!, and Charles Steinfield (eds.), E-Life after the Dot.Com Bust 
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tion. In one of the more contested moves, the US Treasury 
Department seized all of the transaction records of the Society for 
Worldwide Inter-Bank Financial Telecommunications (SWIFT).50 

With collaboration from domestic phone companies, the US gov-
ernment also began collecting extensive records on domestic and 
international phone calls. These moves were greeted in Europe 
with initial scepticism. In 1999 it was discovered that the US 
government, along with Australia, Canada, Britain, and New 
Zealand, had been collaborating on a system called Echelon, used 
to spy on international satellite communications. But as it became 
clear that greater data access could help in fighting global terror-
ism, the EU began to make provisions for its own data collections. 
In 2006 the Data Retention Directive required electronic com-
munications service providers to keep personal data-including 
the identity of the originator and recipient of calls and emails, plus 
the timing and duration of the contact-for up to two years. And, 
because these fell under the EU's so-called 'third pillar' governing 
internal security, they were exempted from the traditional legisla-
tive process required for economic and social policy. 51 

VI. Conclusion 

The biggest surprise of data privacy regulation is the way in which 
its formation was influenced by a combination of domestic and 
transnational policy activism. As domestic constituencies acted to 
protect personal information, transnational actors reacted in order 
to limit the impact of distinctive national responses on globaliza-
tion. In the area of consumer credit, we observe the policy pendu-
lum swing back and forth twice. In the 1960s national governments 
contemplated the promise and risks of computer technology for 
centralizing government-controlled data. In a move that was a 
direct response to the Communist ideology, legislators backed 
away from a centralization of government data that offered 
unquestioned efficiencies, but also frighteningly totalitarian possi-
bilities for expanded government control over the individual. In 

50 Francesca Bignami, 'European Versus American Liberty: A Comparative Privacy 
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1980 OECD members began to be concerned about the impact of 
these distinctive national regulations on the possibilities for global-
ization of the new information technologies. National experiments 
raising barriers to information trade raised sufficient concerns to 
merit the elaboration of an ambitious conceptual framing of data 
privacy principles by transnational actors. 

In the late 1980s the policy pendulum swung back to domestic 
activists and interests. Especially in France, financial deregulation 
and fears about over-indebtedness stoked a debate about the pos-
sibilities of consumer credit rating to support consumers in their 
economic aspirations. Would lender access to accurate consumer 
data promote economic access for the formerly marginalized, as 
US regulators believed, or would it create a class of citizens who 
would be permanently excluded from the economic and social 
benefits of society, as the French concluded. As a growing number 
of European countries arrived at their own answers to this ques-
tion, policy initiative again shifted to the transnational level. From 
the late rggos, the European Commission worked with local data 
privacy authorities to draft a common European directive that 
would extend the European acquis to data privacy, while also 
helping to bridge differences in national legislation. In this sense, 
the story of data privacy is the story of post-war globalization. 
New norms emerged not through transnational action alone, nor 
solely through domestic policy dynamics, but in the regular pen-
dulum swing between the two. 




