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The Old Reich: 

A Federation or Hierarchical System? 
KARL 0TMAR VON ARETIN 

On 6 August 1806, Emperor Francis II (r. 1792-1806) announced 
the end of the Holy Roman Empire of the German Nation. In 
2006, the German public recalled this event in two major histor-
ical exhibitions in Magdeburg and Berlin and a large number of 
commemorative articles. The two exhibitions pointed to the 
incredible cultural richness of this Empire, which came to an end 
two centuries ago. Voltaire's bon mot that the Holy Roman Empire 
was neither holy, nor Roman, nor an Empire falls rather flat in 
the face of these exhibited riches. With their traditions and splen-
dour, the eight and a half centuries of German history presented 
here to the German public stood as witness to a great past. The 
catalogues for the two exhibitions and the many commemorative 
essays sought to acquaint the public with this old Empire, now 
two hundred years gone. 1 That the Empire was once very much 
alive, and appeared to contemporaries as a valid form of political 
life, was convincingly demonstrated. Contemporaries regarded its 
end not with indifference, let alone relief, but rather with dismay. 2 

The exhibitions and other presentations conveyed the glamour 
and dignity of the old Empire, and this applied not just to the 
Middle Ages, but also to the sixteenth to eighteenth centuries. 

While our history books long described the history of the old 
Empire, particularly in the early modern period, as a subject 
unworthy of closer scrutiny, the field has been studied intensively 
in the past thirty or forty years. The Berlin exhibition 'Old 

Translated by Pamela Selwyn. 
1 Matthias Puhle and Claus Peter Hasse (eds.), Heiliges Riimisches Reich Deutscher Nation 

96:r-1806: Von Otto dem Grqf]en bis ;:um Ausgang des Mittelalters, 2 vols. (Dresden, 2006); Hans 
Ottomeyer,Jutta Gotzmann, and Ansgar Reiss (eds.), Heiliges Riimisches Reich Deutscher Nation 
96:r-1806: Altes Reich und neue Staaten 149y1806, 2 vols. (Dresden, 2006). 

2 This is the conclusion of the work of Wolfgang Burgdorf, Ein Weltbild verliert seine Well' 
Der Untergang des A/ten Reiches und die Generation 1806 (Munich, 2006). 



KARL OTMAR VON ARETIN 

Empire and New States 1495 to 1806' confronted the interested 
public with a segment of German history never before seen in this 
light. For a long time, this period was portrayed as the history of 
Prussia, Austria, and a few larger states such as Bavaria, 
Wurttemberg, or Saxony. The past of the Holy Roman Empire of 
the German Nation that encompassed this world of states had 
been ignored, however. 

A few historians and a number of commemorative essays inter-
preted the history of the old Empire as that ofa federative order. 3 

They examined the Empire as a league of princes, with the 
emperor's position being at most that of a primus inter pares. This 
appeared logical to the extent that one could proceed from the 
history of the individual larger countries and merely superimpose 
the history of the Empire upon it. This supplied only a portion of 
the Empire's history, however, and in particular failed to take 
account of the fact that the Empire remained a feudal order until 
the end, in which the position of the individual members was 
organized according to their rank as electors, princes, counts of 
the Empire, and imperial cities. 4 

In addition, it neglected the circumstance that the emperor's 
influence in the Empire was represented not by the more powerful 
princes but by the so-called lesser powers (Mindermachtige), the 
ecclesiastical princes, counts, imperial cities, and Imperial Knights, 
that is, by those institutions whose existence depended on the 
emperor and the public peace (Reichslandfrieden) that he guaran-
teed. In this Empire, conflicts were fought out before the higher 
imperial courts, the Imperial Aulic Council (Reichshofrat) in 
Vienna, and the Imperial Chamber Court (Reichskammergericht), 
first at Speyer and later at Wetzlar. Appointment to one of these 
courts was not merely a high honour, but was also associated with 
the candidate's superior knowledge. The imperial cities and the 
Imperial Knights, but also most ecclesiastical princes, were closely 

3 Among the many contributions supporting the thesis of the federal organization of 
the old Empire in the early modem period, see in particular Peter C. Hartmann's essay 
'Das Heilige Riimische Reich: Ein foderalistisches Staatsgebilde mit politischer, kultureller 
und religiiiser Vielfalt', in id. and Florian Schuller (eds.), Das Heilige Riimische Reich und sein 
Ende 1806 (Regensburg, 2006), 11-22. 

4 This is pointed out quite convincingly in Barbara Stollberg-Rilinger, 'Das Reich als 
Lehenssystem', in Heinz Schilling, Werner Heun, andJutta Giitzmann (eds.), EssO:Jls, vol. 
ii of Ottomeyer, Giitzmann, and Reiss (eds.), Heiliges Ro'misches Reich Deutscher .Nation 96~ 
1806, 54-67. 
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dependent on the emperor. For them, he was anything but a primus 
inter pares. 

Certainly there were tendencies to transform the Empire into a 
confederation. These proceeded from France, the guarantor power 
of the Peace ofWestphalia (1648), and thus from the imperial con-
stitution, but they were also connected with efforts to limit the 
emperor's influence within the Empire. The Peace of Westphalia 
had left open in which of the two directions the Empire might 
develop. It could become a confederation of princes, eliminating 
the emperor, or adhere to the medieval feudal order with a clearly 
delineated hierarchical structure. The guarantee of the continued 
existence of all members of the Empire in Article VIII, § 1 of the 
Peace of Westphalia favoured the maintenance of the hierarchi-
cally organized feudal order, while the strong emphasis on the sov-
ereignty of the individual imperial Estates in the same document 
favoured the tendency to develop into a league of princes. This 
sovereignty encompassed the rights to tax, enact laws, raise armies, 
and make alliances with foreign powers. It was only necessary that 
state laws did not contradict imperial laws, and that alliances with 
foreign powers were not directed against the emperor and the 
Empire. The right of coalition essentially applied only to the larger 
imperial Estates. 

In this context the Jena historian Georg Schmidt developed the 
theory that the Empire should be regarded not as a system unique 
even in Europe, but rather as a state of the German nation with 
national sentiments comparable to those of the western nations. 5 

The eighteenth-century Reichspublizisten (political thinkers who 
wrote about the Empire) Johann Jacob Moser (1701-85) and 
Johann Stephan Putter (1725-1807) had written of a state consti-
tution.6 In so doing, however, they viewed the Reich as a system 
defined by the feudal order. In particular, they and most other 
eighteenth-century Reichspublizisten proceeded from the assumption 
that although imperial patriotism existed at the time, there was 

5 Georg Schmidt, Geschichte des Allen R.eiches: Staal UJ1d Nation in der Friihen Neuzeit I49.J 
r8o6 (Munich, 1999). 

6 Johann Jacob Moser called his fifty-volume work, in which he presented the whole 
range of the Empire's political and cultural peculiarities, Teutsches Staatsrecht (1737-54). 
These were followed in 17611 5 by twenty volumes entitled Neues Teutsches Staatsrecht. 
Johann Stephan Putter called his main oeuvre of 1786 Historische Entwicklung der heutigen 
Staatsverfassung des Deutschen Reiches. The term 'Staat' in these titles, however, had nothing 
to do with the nineteenth-century concept of the state. 
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no German equivalent to the kind of national sentiment that 
existed in France, England, or Spain. If the population harboured 
national sentiments, such ties were to their territorial sovereign 
and only in exceptional cases to the Empire or the German 
nation. Schmidt chose the term Reichsstaat or Empire-State for his 
thesis that the old Empire was the state of the German nation. 7 

The aim of my essay is to examine whether the notions of the 
Empire as a federal order and an expression of the German 
nation can do justice to the essence of this segment of German 
history, or whether they are liable instead to render access more 
difficult. To be sure, we find both tendencies in the history of the 
old Empire during the early modern period. However, the ques-
tion remains of how dominant they were. The larger states 
(Lander) sometimes showed a tendency towards a federal order, 
just as, for example, during the wars against the Turks, and still 
more the wars against France, imperial patriotism assumed the 
characteristics of national sentiment. It was also from these larger 
states that the German federal states of the post-1806 period 
emerged. The only question is, what was their significance in the 
Holy Roman Empire? 

I 

A first decision about the future form of the Empire was taken at 
the diet of Regensburg in 1653-4.8 Emperor Ferdinand III (r. 
1637-57) integrated the Peace of Westphalia wholesale into the 
recess of the diet, thus making it imperial law, resisting all efforts 
at the diet by the more powerful imperial Estates to put to a vote 
a number of imperial laws intended to strengthen their position. 
In so doing, he refuted all rumours that the emperor intended to 
oppose the stipulations of the Peace of Westphalia. The diet of 

7 In the eighteenth century, the term Reichsstaat (Empire-State) was used only by the 
little-known theorist of the Empire Christian Heinrich Krebs; see Georg Schmidt, 'Das 
Reich und die deutsche Kulturnation', in Schilling, Heun, and Gotzmann (eds.), Essays, 
rn5-16, at rn4, w7. On Schmidt's thesis concerning the Empire-State, see the detailed 
review by Heinz Schilling, 'Reichs-Staat und friihneuzeitliche Nation der Deutschen oder 
teilmodernisiertes Reichssystem: Oberlegungen zu Charakter und Aktualitat des Alten 
Reiches', Historische Z,eitschrifi, 272 (2001), 377-95. 

8 See Andreas Muller, Der Regensburger Reichstag von 1653/ 54: Eine Studie zur Entwicklung 
des A/ten Reiches nach dem Wes!folischen Frieden (Frankfurt am Main, 1992). In this work he 
particularly stresses Emperor Ferdinand III's assertiveness. 



Federation or Hierarchical System? 31 

1653-4 was conducted in the traditional forms of the hierarchical 
feudal order. Ferdinand even managed to push through the elec-
tion of his son Ferdinand as king of the Romans. The death on g 
July 1654 of Ferdinand IV, who predeceased his father, called into 
question all of the successes of the diet of Regensburg. 

On 18July 1658, Leopold I (r. 1658-1705), who had just turned 
18, was elected emperor. French attempts to weaken the emper-
orship by electing an emperor from a different dynasty had thus 
failed. The long, forty-seven-year reign of Leopold I prevented 
this question from becoming acute as long as there was a 
Habsburg candidate. Under Leopold I, the house of Habsburg 
advanced to the status of unchallenged imperial dynasty. Only 
one month after Leopold I's election, on 15-16 August, however, 
the first Confederation of the Rhine was formed under French 
influence.9 France was a member of this union of the powerful 
Estates of the Empire. Those forces that sought to transform the 
Empire into a league of mighty princes had forcefully confronted 
the young emperor, whom many underestimated. 

That Emperor Leopold I ultimately succeeded in his objective 
of preserving the hierarchical structure based on the feudal order 
was the result of his tough and persistent policies. Three factors 
contributed to this outcome. First, Louis XIV's wars of conquest 
deprived the more powerful princes of their protector. Louis XIV 
became an enemy of the Empire. Secondly, in 1663-4, the impe-
rial diet became permanent. 10 It was transformed from the assem-
bly of princes it had been in the sixteenth century into a congress 
of deputies. The college of electors, the college of princes, and the 
college of cities decided that imperial politics would continue to 
proceed at the imperial diet within the framework of the hierarchy 
of the feudal order. Thirdly, the preliminary imperial war consti-
tution (Reichskriegsverfassung) of 1681 determined that the impe-
rial army would be formed not just of the armies of the more 
powerful princes, but also by all imperial Estates, including the 

9 Anton Schindling, 'Der erste Rheinbund und das Reich der Fruhen Neuzeit', in 
Volker Press (ed.), Altemativen zur Reichsuerfassung in der Friihen .Neuzeit (Munster, 1999), 123-9. 
Schindling points to French intentions to weaken the emperor's position by forming coali-
tions. 

10 Anton Schindling, J)i,e A,ifange des Jmmerwiihrerukn Reichstages zu Regensburg: Stiindevertretung 
und Staatskunst nach dem Westfolischen Frieden (Mainz, 1991). This account represents the begin-
ning of a reassessment of the permanent imperial diet, whose significance was long misun-
derstood. 
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lesser powers, in a system based on the Reichsmatrikel, a 'matricular' 
list of imperial territories. 11 The more powerful imperial Estates 
had suggested to Leopold I that the imperial army should be 
drawn from the armies of the larger Estates, the so-called Armierten, 
and that the lesser powers should only help to finance the imperial 
army. According to the matricular lists established in the prelim-
inary imperial war constitution, each imperial Estate had to con-
tribute to the imperial army organized by the imperial circles. In 
the case of the lesser powers, this might consist of only a few men 
with their equipment. The imperial army formed in this manner 
was a motley assemblage that would doubtless have been inca-
pable of playing a decisive role in fighting France or the Turks. As 
part of the emperor's army, however, they acquitted themselves 
well within the scope of their possibilities. But it is precisely here 
that the forces pushing for a federative solution revealed their 
strength. The imperial army remained largely an army of the 
lesser powers. The emperor only partially succeeded in integrating 
the armies of the powerful Estates into the imperial army. 
Especially in the War of the Spanish Sue-cession (1701-14), subsidy 
agreements with England and Holland allowed the large imperial 
Estates to maintain armies of their own. 

During the forty-seven years of his reign Emperor Leopold I 
developed a system upon which the emperor's influence in the 
Empire would rest. It was based on the lesser powers, the small 
princes, imperial counts, and imperial cities. They were his 
natural allies against the federative aspirations of the larger 
Estates. The ecclesiastical princes were accorded a special role 
here. They maintained the emperor's Catholic majority in the two 
most important bodies in the imperial diet, the college of electors 
and the college of princes. In this way the Empire remained under 
Catholic rule even though the Protestant princes, who also rep-
resented the more powerful imperial Estates, vigorously asserted 
their interests against the emperor in the corpus evangelicorum. 

II 

The situation changed around the tum of the eighteenth century. 
Austria's rise to great-power status during the War of the Spanish 

11 Karl Otmar Freiherr von Aretin, Das Alte Reich 1648-1806, 4 vols. (Stuttgart, 
1993-2000), i. 286-98. 
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Succession shifted the political balance of power at the Viennese 
court. Under Emperor Joseph I (r. 1705-11), and still more under 
Charles VI (r. 1711-40), great-power politics became more impor-
tant and imperial politics was thrust into the background, 
although a key figure represented the Empire's interests at Vienna 
in the guise of imperial vice chancellor Friedrich Karl von 
Schonbom (1674-1746). 12 This shift of interests did not mean that 
the institutions of the imperial administration in Vienna, the 
Imperial Aulic Council and the Vice Chancery, no longer 
worked. But no new impulses came from Vienna that might have 
set new accents in imperial politics. 

Charles VI gave Austria a new basic law in the Pragmatic 
Sanction. It established female succession in Austria, which had 
not previously applied in the Empire. The Pragmatic Sanction also 
consolidated Austria into a state unit with territories not belonging 
to the Empire. At least as significant as Austria's growing power 
was the elevation of the three Protestant electors of Saxony, 
Brandenburg, and Electoral Brunswick to the rank of kings. 
Elector Augustus the Strong (r. 1694-1733) became king of Poland 
in 1697, Elector Frederick III (r. 1688-1713) of Brandenburg king 
in Prussia in 1701, and Elector George Lewis (r. 1698-1727) of 
Hanover king of England in 1714. They were now sovereign lords 
in their own kingdoms. This gave Protestantism a wholly new 
weight within the Empire. Apart from the above-mentioned mon-
archs, the kings of Denmark and Sweden also had lands in the 
Empire, and seats and votes in the imperial diet. The duke of 
Savoy-Piedmont joined them when the Peace of Utrecht (1713) 
created him king of Sardinia. He had a seat and a vote in the diet, 
but played no role in the Empire. 

The Protestant party in the Empire, the corpus evangelicorum, 
acquired a quite different prestige from the corpus catholicorum, 
which, headed by the archbishop-elector of Mainz, while enjoying 
a special status in the imperial diet, was wholly dependent on the 
emperor for its importance. The fact that the elector of Saxony 
had converted to Catholicism in order to become king of Poland 
did not matter because he retained his office as head of the corpus 
evangelicorum and left imperial policy to a body of councillors. At 
most it demonstrated that even in Dresden, imperial politics had 

12 Hugo Hantsch, R.eichsv~e/wnz/,er Grq[Friedrich Karl von Schiinbom (1674-1746) (Augsburg, 
1929). 
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become marginal. The gap between the lesser powers and the 
larger imperial Estates, particularly the Lutheran ones, had 
widened. The diet in Regensburg nevertheless remained the centre 
of imperial politics. Even the powerful lords of the corpus evangelico-
rum dared not send an incompetent envoy to Regensburg. 
Although the electors of Brandenburg and Hanover were only sec-
ondarily interested in politics at the diet or imperial policy, the men 
they sent were generally well versed in the imperial constitution. 

In France, the horrors of the War of the Spanish Succession led 
to a reassessment of the imperial constitution. In his three-volume 
Projet pour rendre la paix perpétuelle en Europe (1713-17), abbé Charles-
Irènée de Saint-Pierre (1658-1743) portrayed the imperial constitu-
tion after the Peace of Utrecht as a model for a European 
peacetime order. His work significantly influencedjean:Jacques 
Rousseau (1712-78) and his 1752 Extrait du projet de la paix perpetuelle. 
However, and for this reason it must be mentioned here, the abbé 
de Saint-Pierre regarded the Empire as a federation of powerful 
imperial princes. 13 Convinced that a federation had to be based on 
a coalition agreement, he proceeded from the assumption that such 
a pact existed, although he could not cite it. He assumed further-
more that there had once been a founder of this coalition, without 
however knowing who he was or being able to name a time or 
place. In this view, the emperor was only in the way, for which 
reason the abbé saw the house of Habsburg as oppressors who 
forced the federation members to submit to their rule. This French 
perspective on the Empire as a federation gained in topicality when 
the Habsburgs faced the end of their line with Charles VI. 

III 

Austria's emergence as a great power had already brought about 
a crisis in the relationship between Charles VI and the lesser 
powers. The latter increasingly feared that the Empire's associa-
tion with the great power Austria would entangle the Reich in a 
war not conducive to its interests. This is precisely what happened 

13 See Olaf Asbach's essay 'Die Reichsverfassung als foderativer Staatenbund: Das Alte 
Reich in der politischen Philosophie des Abbé de Saint-Pierre und Jean,:Jacques 
Rousseaus', in id., Klaus Malettke, and Sven Externbrink (eds.), Altes Reich, Frank:reich und 
Europa: Politische, philosophische und historische Aspekte der franziisischen Deutschlandbilder im I7- und 
18. Jahrhundert (Berlin, 2001), 171-218. 
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during the War of the Polish Succession in 1733-5, which led to 
war with France. After the Empire declared war on France, 
French armies laid waste to the Palatinate and Rhineland. The 
1735 Treaty of Vienna resolved international disputes, but simply 
forgot the Empire. 

The death of Emperor Charles VI on 20 October 1740 and the 
end of the house of Habsburg seemed to off er the Empire the 
opportunity to withdraw from the responsibilities of European 
great-power politics that had determined Austrian policy. The 
lesser powers thus welcomed the election of the Bavarian prince-
elector Charles Albert (r. 1726-45) as Emperor Charles VII (r. 
1742-5) with high hopes. People called him the 'emperor of the 
Estates' (standischer Kaiser). The coronation of Charles VII 
belonged to this curious mood, as did the coronation of his wife 
Amalia (1701-56) as empress. It was to be the last coronation of an 
empress. This was old-style imperial politics. Events proved that 
the Empire could still put on a splendid display. In Europe, the 
ceremonies were noted with some amazement. 14 The Bavarian, 
with his relatively small electorate as a power base, was not a major 
player in European politics. It was important to Charles VII that, 
with the elector Palatine and the archbishop-elector of Cologne, 
there were three Wittelsbach electors, and that seven bishoprics in 
the Empire were in the hands of two ecclesiastical princes of 
Bavaria. Viewed in the categories of the imperial constitution, this 
was doubtless a significant base, but not a political force. 

From the French perspective, Charles VII seemed to fulfil their 
dream of a powerless emperor dependent upon France. France's 
efforts on behalf of the powerless emperor, however, outstripped 
the forces available to Louis XV (r. 1714-74). The connection with 
France could not prevent the Wittelsbach emperorship from being 
crushed in the struggle between the great powers. Driven from 
Bavaria by Maria Theresa (r. 1740-80), Charles VII held court at 
Frankfurt am Main. It was also there that the diet and the 
Imperial Aulic Council he appointed met. It was a spectral gov-
ernment, which clearly demonstrated that the Empire had no 
chances of survival in European politics without a powerful 

14 Peter C. Hartmann, Karl Albrecht-Karl VII.: Gliicklicher Kurfiirst, ungliicklicher Kaiser 
(Regensburg, 1985), 228-9. On the coronation of Empress Amalia, see ibid. 218. See also 
Volker Press, 'Das Wittelsbachische Kaisertum Karls VII.: Voraussetzungen von 
Entstehung und Scheitem', in id., Das Alte Reich: Ausgewählte Aufsätze, ed. Johannes Kunisch 
(Berlin, 1997), 223-59. 
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emperor. The occupation of Bavaria by Austrian troops was a 
mere sideshow in the struggle between Austria and Prussia over 
Silesia, from which Prussia emerged as the second great power in 
the Empire. 

Shocked by the debacle of Charles VII, after the emperor's 
death Louis XV raised the question of whether it might not make 
more sense to transform the Empire into a confederation along 
the lines of Switzerland or the Netherlands and abolish the 
emperorship. 15 The abbé de Saint-Pierre's ideas about the im-
perial constitution as a federation of larger states would have 
become a reality. It seems that this suggestion reached only 
Frederick the Great (r. 1740-86), who did not respond to it. This 
could have been the hour offederalism in Germany, for the elec-
tion of Maria Theresa's consort Francis Stephen (r. 1745-65) of 
Lorraine as emperor was merely a stopgap measure. He was 
elected for lack of another candidate, but also because the electors 
were loath to relinquish their privileges and exceptional positions. 
This inequality posed a virtually insurmountable obstacle to all 
federal or federative plans in the Empire. During the election of 
Charles VII, the princes had protested the right of the electors to 
vote. Maria Theresa proved how little she thought of the Empire 
when she refused to be crowned empress, referring to the cere-
mony as a 'Punch andjudy show' (Kasperltheater). 

IV 

This period witnessed the publication ofJohannJacob Moser's volu-
minous work, whose description of the imperial constitution 
adhered closely to the hierarchical structure of the Empire defined 
by the feudal order. 16 Around the same time, as Wolfgang Burgdorf 
has shown, a lively discussion was also under way about the possi-
bility of reforming the imperial constitution. 17 It went no further 
than theoretical reflections, however. Moser's interpretation 

15 Aretin, Das Alie Reich, ii: Kaisertradition und iisterreichische Groj]machtpolitik 168g-1745 (2nd 
edn. Stuttgart, 2005), 467. I base my remarks on a French memorandum of early 1745, 
which is cited by Franco Valsecchi in his L'ltalia nel settecento dal 1714 al 1788 ([Milan), 1959), 
701. 16 See n. 6 above. 

17 Wolfgang Burgdorf, Reichskonstitution und Nation: Veifassungsprqjekte.for das Heilige Riimische 
Reich Deutscher Nation im politischen Schrifltum von 1648 bis 1806 (Mainz, 1998). Burgdorf has 
demonstrated that the discussion surrounding a reform of the Empire was virtually endless, 
although it never became concrete. 
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remained most influential. When the University of Gottingen was 
founded in 1737, Charles VI charged it with the task of interpreting 
the imperial constitution. While the new university's best-known 
theorist of the Empire, Johann Stephan Putter, did not offer as 
multifaceted a description of the imperial constitution as Moser, 
his main work, Historische Entwicklung der heutigen Staatsveifassung 
des Deutschen Reiches (Historical Development of the Present State 
Constitution of the German Empire), exercised great influence in 
the debate on the nature of the imperial constitution. Like Moser, 
he adhered to the view of the Empire as a hierarchically organized 
feudal order. With few exceptions, this applied to eighteenth-centuiy 
writing on the Empire more generally. The French view of the 
Empire as a confederation of princes was not echoed in Germany. 

During the Seven Years War (1756-63) Frederick the Great 
sought to pick up where the old anti-Habsburg tendencies during 
the negotiations that preceded the Peace of Westphalia had left 
off. Among other things he drew on the work of Bogislav Philipp 
Chemnitz (16051 8), the most vehement critic of the Habsburg 
emperorship. A new scholarly edition of his Dissertatio de ratione 
status in lmperio nostro Romano-Germanico, originally published in 1647 
under the pseudonym Hippolidus a Lapide, was prepared and 
appeared in 1761. Although Chemnitz does not mention the pos-
sibility of transforming the Empire into a confederation, this was 
quite obviously Frederick the Great's intention. This publication 
met with little success, although in 1761, the year of its publication, 
sympathies in the Empire had clearly shifted in Frederick's favour. 
Many contemporaries recognized its polemical character, and did 
not take the work as a whole seriously. 18 To the elderly Moser's 
dismay, Frederick threatened here to participate in the Empire's 
destruction if it continued to oppose him. In fact, Frederick later 
became one of the most successful imperial politicians. 19 Svarez's 
opinion, expressed in his crown prince lectures for the future 
Frederick William III (r. 1797-1840), that the Empire should be 
regarded 'as a confederation of several states under a common 
head' was at any rate not the generally shared view in the 1790s. 20 

18 Burgdorf, Reichslwnstitution undNation, 181-2. For Burgdorfs discussion of this text, see 
ibid. 140-83. 

l9 Volker Press, 'Friedrich der GroBe als Reichspolitiker', in Heinz Duchhardt (ed.), 
Friedrich der Gr'!/le, Franken und das Reich (Cologne, 1986), 25-56. 

20 Burgdorf, Reichslwnstitution und Nation, 183. 
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The situation in the Empire changed significantly with the 
death of Charles VI and the Wittelsbach interlude. The emperors 
from the house of Habsburg-Lorraine were emperors by rank 
only. In European politics they acted as the rulers of the great 
power Austria. The Empire and imperial politics were secondary. 

V 

During the inspection (Visitation) of the Imperial Chamber Court 
initiated by Joseph II in the years 1767 to 1776, the behaviour of 
the corpus evangelicorum convinced the emperor that the Empire 
could no longer be reformed. 21 This was of key importance for 
the disintegration of the Empire. For nine years, the young 
emperor had tried with endless patience to reform the highest 
imperial courts, the Imperial Aulic Council and the Imperial 
Chamber Court, and to put an end to abuses. He had failed in 
his intention to stop the unfortunate state of affairs in which 
people invoked the imperial diet against judgements of the 
Imperial Chamber Court, thus undermining them. To be sure, 
the inspection had placed the financing of the Imperial Chamber 
Court on a new basis, allowing for the hiring of the full comple-
ment of judges. Never before had the two highest courts of the 
Empire been as active as they were in the years 1776 to 1806.22 

Joseph II, however, was deeply affected by the hostile behaviour 
of the Protestant Estates, and turned away from the Empire. With 
his ecclesiastical reform he cut off the segments of the dioceses of 
the ecclesiastical princes of the Empire that extended into 
Austrian territory, thus destroying the close relationship between 
the emperor and the ecclesiastical princes upon which the 
emperor's influence within the Empire had largely rested since 
Leopold I. 

The second powerful Catholic monarch, the elector of Bavaria, 
took similar action, placing the dioceses on Bavarian territory 
under a nuncio in Munich. It was of key significance that both 
predominant Catholic powers, Austria and Bavaria, dropped the 
ecclesiastical princes at the end of the eighteenth century. The 

21 See Aretin, Das Alie Reich, iii. 135-6o and the literature cited there. 
22 Karl Harter, 'Reichsrecht und Reichsverrassung in dcr Auflosungsphase des Heiligen 

Romischen Reiches Deutscher Nation: Funktionsfahigkeit, Desintegration und Transfer', 
,<,eitschriflfar Neuere Reclztsgeschichte, 28 (2006), 316-37, at 319-20. 
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ecclesiastical princes, who were the support of the lesser powers, 
thus found their very existence imperilled. It was Emperor Francis 
II and his minister,Johann Amadeus Baron Thugut (1736-1818), 
who took a decisive further step. After hopes of a rapid victory 
over France were shattered by the cannonade of Valmy on 20 
September 1792, Thugut presented a memorandum sketching 
Austria's future politics in which he wrote: 'The Empire is lost 
and can expect help only from Austria and Prussia. For that 
reason, those powers are justified in undertaking to establish 
lasting order in the Empire even without consulting the imperial 
Estates.'23 Thugut went on to project a restructuring plan entail-
ing both the secularization of several ecclesiastical princes and the 
transfer of the three ecclesiastical electorates to bishoprics in the 
Empire. He also wrote that 'The Empire ... can expect no other 
help against a greatly expanded and dangerously looming France 
than from Austria and Prussia, and hence must accede to what-
ever these two courts may decide for the preservation of the 
whole, even if it be to the disadvantage of this or that individual 
Estate, and they can if necessary be compelled to do so.' Francis 
II appointed Thugut head of the State Chancery on the basis of 
this memorandum. This made it clear that even had Austria pre-
vailed, the Empire would have been thoroughly reorganized, with 
the lesser powers probably paying the price. 

Although it was evident to everyone that the secularization of 
the ecclesiastical princes would necessarily mean the end, or the 
complete reshaping, of the imperial constitution, the larger impe-
rial Estates adopted this measure when demands for compensation 
were raised after the relinquishment of the left bank of the Rhine. 
The demise of the ecclesiastical principalities brought with it that 
of the other lesser powers, first the imperial cities and then, in 1806, 
the imperial counts and Knights. After secularization, the Empire 
could no longer be governed by a Catholic emperor. The system 
of Leopold I, which had based the emperor's influence on the 
lesser powers, collapsed. The legal order of the Empire crumbled 
in a frenzy of violence. What followed was not imperial reform but 
the end ofthe Empire, proclaimed by Francis II on 6 August 1806. 
Henceforth, Germany could only be governed as a confederation. 

23 Memorandum of early 1793, printed in Karl Otmar von Aretin, Heiliges Riimisches 
Reich 1776-1806: Reichsveifassung und Staatssouveriinitiit, 2 vols. (Wiesbaden, 1967), ii. 249-55, 
no. 44, quotations at 251-3. 
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VI 

The question remains: what was the Holy Roman Empire of the 
German Nation? It was, at any rate, not a confederation, even if 
after 1648 the more powerful imperial Estates witnessed a matur-
ing of the preconditions that would lead to federalist solutions 
after 1806. The two potential developments inherent in the Peace 
of Westphalia-a hierarchically structured feudal order or a con-
federation-ran parallel to each other. At the diet in Regensburg, 
imperial politics followed the principles of the feudal order until 
the end. The more powerful Estates dared not send unqualified 
envoys to either the diet or the Imperial Chamber Court. The 
end of the Empire was also not met with relief or indifference. 
Wolfgang Burgdorf has refuted this erroneous assertion of 
Prussian historiography. 24 How are we to explain the Empire's 
peculiar manner of government, though? We return here to 
JohannJacob Moser's oft-cited definition, which also encompasses 
the coexistence of and cooperation between the feudal order and 
federative structures: 'Germany is ruled in the German manner, 
such that no scholastic term or set of terms or the manner of gov-
ernment in other states is suited to rendering our manner of gov-
ernment understandable.'25 Moser's definition and the results of 
this study permit but one conclusion: the connection between the 
emperor and the lesser powers that arose under Leopold I devel-
oped a form of government that can only be explained in terms 
of the past and resists all attempts to interpret it using modern 
concepts. 

The insistence that the Empire was a federative order pro-
ceeded from the more powerful states. This perspective ignored 
the lesser powers. It was they, however, that made it possible for 
the emperor to govern in the Empire. Their destruction during 
secularization and subsequent mediatization at the beginning of 
the nineteenth century rendered the Empire ungovernable. 
Viewed in this way, the Empire in the form in which it existed 
until the end of the eighteenth century was defined by the exis-
tence of the lesser powers and their ties to the emperor. 

24 For a summary, see Wolfgang Burgdorf, 'Wendepunkte deutscher Geschichte: Das 
Reichsende 1806 und seine Wahrnehmung <lurch Zeitgenossen', in Schilling, Heun, and 
Götzmann (eds.), Essays, 17-30.

25 JohannJacob Moser, Neues Teutsches Staatsrecht, i (Frankfurt am Main, 1766), 550. 
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Were there rudiments of German national sentiment, which 
Georg Schmidt invokes with his thesis of the national state? 
Surprisingly enough, he largely disregards the significance of the 
lesser powers and, like proponents of the federalism thesis, refers 
to the stance of the larger Estates. Here, however, ties to the indi-
vidual country and its sovereign were a good deal more important 
than any national sentiment referring to the Empire. The imperial 
cities and their people were as proud of their connections to the 
emperor as the numerous imperial abbeys that erected emperor's 
halls (Kaisersäle) in their monasteries. One will also note strong 
ties to the emperor among the prince-bishoprics and their popu-
lations. This was, however, more akin to an imperial patriotism 
associated with the person of the emperor, which can scarcely be 
compared to national sentiment in other countries. 

Was the Empire a state comparable to other European states of 
the period? The Empire fulfilled state functions. When Hegel 
wrote in his observations on the imperial constitution between 
1799 and 1802 that 'Germany is no longer a state', it seems logical 
to assume that at some time previously the young Hegel had con-
sidered it a state. 26 But is this term 'state' comparable to what 
people in France or England meant by state? Is not the term early 
modern imperial system (friihneuzeitliches Reichssystem), coined 
by Volker Press, far more appropriate for the Empire?27 After all, 
it incorporates the incredible diversity of state institutions, from 
the imperial circles and Knights to the elector of Brandenburg, 
that marked the Empire and its history and are not encompassed 
by the term 'Empire-State'. 

Applying modern terms to the institutions of the past is always 
problematic. It may be legitimate to speak of a confederation 
when attempting to convey the history of the Holy Roman 
Empire to a broader public. The roots of the federative constitu-
tion of present-day Germany certainly go back to the history of 
some of the larger states in the Empire. The term confederation 
is not suited to explaining the imperial constitution, however, 
because in its multifariousness, the imperial constitution was any-

26 Georg Wilhelm Friedrich Hegel, Über die Reichsverfassung, ed. Hans Maier (Munich, 
2002), II. 

27 See the important essay by Volker Press, 'Das romisch-deutsche Reich: Ein politi-
sches System in vertassungs- und sozialgeschichtlicher Fragestellung', in Grete Klingenstein 
and Heinrich Lutz (eds.), Speziaffarschung und 'Gesamtgeschichte': Beispiele und Methodenfragen zur 
Geschichte der Friihen Neuzeit (Vienna, 1981), 221-42. 



42 KARL OTMAR VON ARETIN 

thing but a confederation. This also applies to the view of the old 
Empire as a state of the German nation. Imperial patriotism 
doubtless assumed some characteristics of national sentiment, but 
this does not suffice to explain the essence and mood of the old 
Empire. 




