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The Old Reich: 

The State and Nation of 
the Germans 
GEORG SCHMIDT 

The categories of 'state' and 'nation' stand for the conceptual con-
tinuity of political, social, and cultural socialization since the 
beginning of the modem era. 1 Until now, the historiography on 
the Holy Roman Empire of the German Nation has largely dis-
pensed with this established pair of concepts because it aimed to 
emphasize the particularities of a development that did not lead 
directly to a sovereign nation-state. 2 In this view, the Empire 
remained mired in anachronistic structures and fragmentary rule, 
a victim to the whims of its enemies. Its history is narrated as a 
dramatization of the peculiar and incomparable, deviating from 
the allegedly 'normal' path to the modem nation-state, which 
locates the beginnings of the German Sonderweg in the Old Reich. 3 

In the meantime, some historians-the European context firmly 
in their politically correct sights-are even asking in all seriousness 
whether there was ever such a thing as German history at all.4 

Precisely the opposite is the case, however: it is the very distance 

Translated by Pamela Selwyn. 
1 Martin van Creveld, The Rise and Decline ef the State (Cambridge, 1999); Hagen Schulze, 

Staal und Nation in der europaischen Geschichte (Munich, 1999); Wolfgang Reinhard, Geschichte der 
Staatsgewalt: Eine vergleichende V erfassungsgeschichte Europas von den Arifangen bis zur Gegenwart 
(Munich, 1999). 

2 Karl Otmar Freiherr von Aretin, Das Alte Reich 1648-1806, 4 vols. (Stuttgart, 1993-
2000); Helmut Neuhaus, Das Reich in der Friihen Neuzeit (Munich, 1997); Axel Gotthard, Das 
Alie Reich 1495-1806 (Darmstadt, 2003); Volker Press, Das Alte Reich: Ausgewiihlte Aefsatze, ed. 
Johannes Kunisch (Berlin, 1997); Stephan Wendehorst and Siegrid Westphal (eds.), Lesebuch 
Altes Reich (Munich, 2006); Peter H. Wilson, From Reich to Revolution: German History, 1558-
1806 (Basingstoke, 2004). 

3 This idea goes back to Helmuth Plessner, Die verspatete Nation: Ober die Verfahrbarkeit 
biirgerlichen Geistes (Stuttgart, 1959). 

4 Hagen Schulze, Gibt es iiberhaupt eine deutsc/1e Geschichte? (2nd edn. Berlin, 1998); 
Wolfgang Reinhard, 'Probleme deutscher Geschichte 1495-1806', in id. (ed.), Geb/iardt: 
Handbuch der deutschen Geschichte, 23 vols. (10th edn. Stuttgart, 2001-), ix. 31-107, at 64-5. 
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from our own national history that isolates us, since it seems out 
of place in a Europe that intends to remain a Europe of nation-
states and many fatherlands for the foreseeable future. 

The new view of the Old Reich as a state and a nation, which 
I published more than ten years ago and which inspired a volumi-
nous debate, was intended to render early German history trans-
parent and comparable within the European framework. 5 On the 
one hand, the reassessment was based on a broad reading of polit-
ical texts that drew attention to previously marginalized subjects 
and to a language of the sources that allowed the Empire to 
appear as a web of complementary state structures and the 
German nation as an important point of reference. On the other 
hand, inspiration came from more recent political science theories 
and models that seek to grasp present-day state and national real-
ities in the light of diverse forms of government and multicultural 
societies. 6 The sovereign, seemingly omnipotent, nation-state 
based on exclusive attributions and institutionalizations, with a 
national population (Staatsvolk), a state territory, and a state gov-
ernment, 7 probably never existed in this ideal-typical form. It, too, 
now appears to be obsolete as a conceptual model. What have in 
fact developed are state entities whose capacity to control is con-
tested by both citizen communities and international and supra-
national actors. With its decentralized and federative distribution 
of tasks and sovereignty, today's state resembles that of the pre-
modern era-particularly the Holy Roman Empire. This repre-
sents an older stratum of the European state because, taken as a 

5 Georg Schmidt, Geschichte des A/ten R.eiches: Staal und .Nation in der Fruhen .Neuzeit 149:r 
1806 (Munich, 1999). The most important contributions to the debate are: Heinz Schilling, 
'Reichs-Staat und friihneuzeitliche Nation der Deutschen oder teilmodernisiertes 
Reichssystem: Dberlegungen zu Charakter und Aktualitat des Al ten Reiches', Historische 
Zeitschrij/, 272 (2001), 377-95; Georg Schmidt, 'Das friihneuzeitliche Reich-komplemen-
tarer Staat und foderative Nation', Historische Zeitschrij/, 273 (2001), 371-99; Wolfgang 
Reinhard, 'Friihmoderner Staat und deutsches Monstrum: Die Entstehung des modemen 
Staates und das Alte Reich', Zeitschrij/.fiir historische Forschung, 29 (2002), 339-57; Matthias 
Schnettger (ed.), Imperium Romanurrr-Irregulare Corpus-T eutscher Reichs-StaaL" Das Alie Reich im 
Verstiindnis der Zeitgenossen und der Historiographie (Mainz, 2002);Joachim Whaley, 'Federal 
Habits: The Holy Roman Empire and the Continuity of German Federalism', in Maiken 
Umbach (ed.), German Federalism: Past, Present and Future (Basingstoke, 2002), 15-41; Peter H. 
Wilson, 'Still a Monstrosity? Some Reflections on Early Modern German Statehood', 
Historical]oumal, 49 (2006), 56s-1 6. 

6 Rudiger Vogt (ed.), Der kooperative Staat (Baden-Baden, 1995); Howard J. Wiarda, 
Corporatism and Comparative Politics: The Other Great 'Ism' (Armonk, NY, 1997); David 
Runciman, 'Is the State a Corporation?', Government and Opposition, 35 (2000), 90-104. 

7 GeorgJellinek, Allgemeine Staatslehre (3rd edn.; repr. Darmstadt, 1960), esp. 394-434. 
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whole, it was never ruled centrally, let alone absolutely. The 
emperor did not rule as a monarch, and the Empire was viable as 
a political actor only after first consulting with the Estates. 

The Empire as a State-Federative, Composite, and Complementary 

The Holy Roman Empire of the German Nation became a polit-
ical argument in the nineteenth century and has remained such to 
this day.8 In the run-up to and during the Wilhelmine Empire it 
served as a negative example for the legitimization of the Prussian-
German 'power state' and military rearmament.9 The kleindeutsch 
nation-state, the Wilhelmine Empire, narrowed its own history to 
that of Prussia. Austria, too, affirmed its Habsburg and national 
traditions, largely disregarding those of the Holy Roman Empire. 
This was to have lasting consequences. Currently, early modern 
Germany appears as a geographical or cultural entity. The 
Empire has virtually disappeared from Anglo-American historical 
maps, for which early modern central Europe consists largely of 
Austria and Prussia and, depending on the scale, this or that 
German member state with empty spaces in between. This reflects 
a perception that arose in the second half of the nineteenth 
century and that appears (politically) correct nowadays, but which 
would have baffied people in the early modern period. This is also 
true of German historical maps, whose borders merely confirm a 
'colourful' patchwork and the alleged German plight: the irre-
sistible decline of the nation-state since the period of the Stauf er 
dynasty. 

We find ourselves here at the heart of the thesis of a German 
Sonderweg, which can be instrumentalized almost at will. The Holy 
Roman Empire was declared to be the origin of the German 
catastrophe because it impeded the formation of the nation-state 
and an orientation towards the West, and promoted servility and 
obedience. 10 After decimating the long list of its deficiencies, and 

8 Georg Schmidt, 'Das A!te Reich-ein politisches Argument?', in Klaus Manger (ed.), 
Geisteswissenschqftliche K/,asse: Sitzungsberichte 5 (Wiirzburg, 2006), 139-51. 

9 In particular Heinrich von Treitschke, Deutsche Geschichte im 19. Jahrhundert, 5 vols. 
(Leipzig, 1882), i. 

10 Most recent examples are Heinrich August Winkler, Gemumy: The Long Road West, 2 
vols. (Oxford, 20061 ); the original German edition was published in 2000; id., 'Der lange 
Schatten des Reiches: Eine Bilanz deutscher Geschichte', Merkur, 56 (2002), issue 635, 
221-3. 
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reinterpreting them in the light of present-day problems with new 
categories such as 'structural non-offensive capability', 'juridifica-
tion', or 'German freedom', historical scholarship came to present 
the Holy Roman Empire to Europe as a multi-ethnic model or at 
least a historical point of reference. This has led to misunderstand-
ings, because in all this European over-eagerness, historians lost 
sight of the fact that regions such as northern Italy, eastern 
France, the Czech lands, or the Netherlands were appropriated 
for the Empire although in the early modern period they already 
belonged to other states or national contexts. 

These confusions resolve themselves as soon as we consider the 
existence before 1806 of two empires of differing size and inten-
sity, which denoted different strata of political concentration: the 
Empire of the German Nation, the complementary state that 
emerged on the threshold of modernity and became established in 
the sixteenth century, on the one hand, and the surviving medi-
eval feudal Empire on the other. To be sure, the latter included 
Burgundy, large sections of northern Italy, and, depending on 
one's perspective, also Bohemia, but in the early modern period 
served primarily to legitimize the Viennese imperial court's sover-
eignty over those territories. In early modern Germany, these 
older feudal-hierarchical and newer federative-complementary 
conceptions of the Empire overlapped. Characteristic of their rela-
tive weight is the fact that while the emperor enfeoffed the Estates 
of the Empire and exercised certain custodial rights over the fiefs, 
he could not derive any powers from them. Thus in the Empire 
of the German Nation, the division of political power between the 
emperor and the Estates also did not rest on the feudal basis of 
mutual obligation, but rather on contractual regulations of the 
imperial basic laws and recesses. 11 Since these did not apply in 
Upper Italy or Burgundy, the structures of feudal law remained 
intact there until the end of the eighteenth century and could be 
renewed at any time by the imperial court, power relations per-
mitting.12 The Wittelsbach electors of Bavaria and Cologne, who 
were proscribed during the War of the Spanish Succession, were 

11 Johann Jacob Moser, Neues teutsches Staatsrecht, pt. 9 (Frankfurt, 1774), esp. 343-9; 
Johann Stephan Putter, Brytrdge zum T eutschen Staats- und Fiirstenrechte, pt. 1 (Gi:ittingen, 1777), 
38. 

12 Matthias Schnettger, 'Impero romano-Impero germanico: Ita!ienische Perspektiven 
auf das Reich in der Friihen Neuzeit', in Heinz Duchhardt and Matthias Schnettger (eds.), 
Reichsstiindische Libertiit und Habsburger Kaisertum (Mainz, 1999), 531 5. 
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reinstated in 1714 as a result of the negotiated peace, but the 
Italian vassals were not. It should be noted that in those contexts 
in which the emperor and the Empire appear together as political 
actors, and which may be meaningfully described by the term 
'imperial policy', the feudal Empire played no role, or only a 
marginal, ceremonial one.13 

Thus when German historical maps draw the frontiers of the 
feudal Empire to represent political conditions in the eighteenth 
century, they perpetuate a threefold imperial myth. They suggest 
(1) a continuing magnitude and-unwitting-territorial claims, 
which (2) could not be realized because of fragmented authority 
and political impotence, or they generate (3) a virtual pre-national, 
pre-state, and multi-ethnic commonwealth that does not exist in 
this form in the known sources. 

In the early modern period, those regions of Italy or France 
as well as the Netherlands or Switzerland that belonged to the 
medieval feudal Empire had practically nothing to do with that 
Empire of the German Nation that operated as a political actor in 
internal and foreign policy. Let us recall the joint defence against 
the Turks and the French, the highest imperial courts frequented 
by Estates and subjects from all parts of Germany, or the negoti-
ation of framework regulations at the imperial diets. The inhabi-
tants of the Empire of the German Nation prayed for their 
respective territorial lords and for the emperor, regarded the one-
headed or two-headed eagle as their heraldic animal, and 
regarded the French as their shared enemy. While the early 
modern feudal Empire as a whole was not a creative political 
force, the German Empire more narrowly, which had no official 
title and is ref erred to in the sources among other things as a 
Reichs-Staat (Empire-State), encompassed early modem Germany 
including Habsburg Austria. 

This 'German Empire-State' (teutscher Reichs-Staat) was a 
system limited to Germany and constituted for war and peace, 
with a partly written constitution of fundamental laws and a 
plethora of individual stipulations. The 'German Empire-State', as 

13 Barbara Stollberg-Rilinger, 'Die zeremonielle lnszenierung des Reiches, oder: Was 
leistet der kulturalistische Ansatz for die Reichsverfassungsgeschichte', in Schnettger, 
Imperium Romanum, 233-46. See also ead., Des Kaisers alte Kleider: Veifassungsgeschichte und 
!fymbolsprache des Allen &iches (Munich, 2008). Little can be found of the supposed signifi-
cance of the ceremonial in the same author's book Das Heilige Riimische Reich Deutscher Nation: 
Vom Ende des Mittelalters bis 1806 (Munich, 2006). 
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an early eighteenth-century author defined it, was the 'Holy 
Roman Empire of the German Nation'. 'Nowadays, it borders on 
France and the Netherlands in the west I on the North and Baltic 
Sea in the north I on Poland and Hungary in the east I and on 
Italy and Switzerland in the south.' 14 Zedler, the universal 
German-language encyclopedia of the eighteenth century, even 
called for a rearrangement of the 'decayed Empire': 'For it is as 
clear as day that much confusion must arise from the circum-
stance that the Burgundian circle, alongside many other provinces 
and imperial cities long since in foreign hands, is nevertheless still 
accounted part of the Empire in certain respects.' The article 
refers to the other parts of the feudal Empire as unrelinquished 
'pretensions'. 15 

The explanatory phrase 'of the German Nation' added to 
the Empire's semi-official title around 1500 also expressed the 
Germans' claim to the emperorship, to be sure, but it primarily 
served communication about a German rump Empire that had 
become more akin to a state, and that would no longer allow its 
peripheral territories to participate free of charge. Henceforth it 
would represent the federative centre of the 'European' power 
structure. Contemporaries spoke of the Empire or Germany, and 
they did not doubt its statehood. External perceptions coincided 
with self-attribution: for the French, the Poles, or the Dutch this 
narrower Empire was the Germans' state. The feudal Empire 
played no part in these attributions. For many neighbours it could 
not be an independent state because it obviously encompassed at 
least segments of their own state territory. 

In early modern Germany too, however, statehood was neither 
spatially nor functionally exclusive. The tasks to be fulfilled by the 
state as a whole resulted from an in part intended and negotiated, 
and in part random, cooperation among many partially 
autonomous units of action. The Empire-State organized---spread 
out in ideal-typical fashion-the defence of its external borders 
and an effective higher judicial system. It also provided framework 
regulations and fiscal claims to ensure that it would be recognized 
everywhere as an overarching unit of action. Like the associations 

14 Johannes Silverius Germanus [i.e. Christian Heinrich Krebs] and Christoph 
Laurentius Bilderbeck, T eutscher Reichs-Staat . .. , pt. 1 (Leipzig, 1708), eh. 2, p. 18. 

15 'Art. Reich', in Johann Heinrich Zedler, Grosses vollstiindiges Universal-Lexicon Aller 
Wissenschqjlen und Kiinst.e, 68 vols. (Leipzig, 1742), xxxi. cols. 7-13, quotations at cols. 7, 12, 
and IO. 
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or imperial corporations of counts, knights, and the free and 
imperial cities, the imperial circles-groupings of neighbouring 
Estates of the Empire--oversaw the implementation of the public 
peace. They also addressed infrastructural problems such as the 
construction and maintenance of transport routes and issued reg-
ulations on coinage and servants, that is, they became active when 
only regionally agreed solutions promised success. The state 
system of imperial Estates, the lowest but at the same time histo-
riographically most prominent level of the complementary 
Empire-State, saw to the administration and disciplining of sub-
jects and citizens, that is, they organized the state on the ground. 

In 1754, the renowned Gottingen imperial jurist Johann 
Stephan Putter (1725-1807) referred to this pluralist basic state 
entity of German history-depending on one's perspective, the 
oft-invoked unity in multiplicity or Pufendorf s fateful monstro 
simile16-as a 'zusammengesetzter Staat'. According to him, the 
Empire consisted of 'several separate states, which are however 
subordinate to a shared higher authority'. 17 In the form of the 
'composite state', the notion that Putter invokes to elucidate 
German conditions has been used to analyse early modern states 
such as Great Britain, Spain, or the Netherlands. 18 So why should 
we not apply it to the Empire? 

As was mentioned at the beginning of this essay, the notions of 
the Empire as an entity with an open, composite, and comple-
mentary state structure presented here resemble the reflections 
and models that scholars use to portray the current forms of a 
state that no longer decides authoritatively, but rather must nego-
tiate on different levels with variously legitimized partners in order 

16 Samuel von Pufendorf, Die Veifassung des deutschen R.eiches, ed. and trans. Horst Denzer 
(Frankfurt am Main, 1994) (contains the Latin original and a German translation); a con-
temporary English translation is The Present State qf Germany or An Account qf the Extent, Rise, 
Form, Wealth, Strength, Weaknesses and Interests qf that Empire ... by a Person qf Qgaliry (London, 
1690); Peter Schroder, 'The Constitution of the Holy Roman Empire after 1648: Samuel 
Pufendorfs Assessment in his Monzambano', Historical Journal, 42 (1999), 961-83. 

17 Johann Stephan Putter, Beytriige zum T eutschen Staats- und Fursten-Rechte, pt. 1 
(Gottingen, 1777), 30-1. The plurality of statehoods of the Holy Roman Empire is also dis-
cussed by Ludolph Hugo, De statu regionum Germaniae . .. (Helmstedt, 1661). See Yvonne 
Pfannenschmid, Ludoif Hugo (1632-1704): Fruher Bundesstaatstheoretiker und kurhannoverscher 
Staatsmann (Baden-Baden, 2005). 

18 Helmut G. Koenigsberger, 'Composite States, Representative Institutions and the 
American Revolution', Historical Research, 62 (1989), 135-53;John H. Elliot, 'A Europe of 
Composite Monarchies', Past and Present, 137 (1992), 481 1; Hans:Jiirgen Becker (ed.), 
,Zusammengesetzte Staatlichkeit in der Europiiischen Veifassungsgeschichte (Berlin, 2006). 
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to implement the goals it has set. Early modern imperial policy 
came about in a similar manner. Here, too, divergent interests 
had to be negotiated with diverse political actors. Consensual 
decision-making was at the heart of the imperial constitution: at 
the imperial diets, the emperor and the Estates discussed taxes, 
war, and peace. They negotiated laws and framework regulations 
and laid down rules for the overarching areas of justice, enforce-
ment, and policing as well as monetary and economic issues. 

This Empire-State, which was oriented towards co-determina-
tion and control, negotiation and integration, and subject to inter-
ventions from without and within, was based on agreements 
negotiated between Maximilian I (r. 1493-1519) and the Estates 
around 1500. They had made of the loose feudal Empire in 
Germany a complementary Empire-State. 19 This at first norma-
tive framework of a balance of power between emperor and 
Estates only acquired practical significance as an indirect conse-
quence of the Reformation. In order to defend themselves against 
their own, albeit Catholic emperor, Charles V (r. 1519-56), who as 
king of Spain ruled over broad swathes of Europe and America, 
the Estates portrayed the Empire of the German Nation as a free 
Empire, referring back to the German Humanists' adaptation of 
Tacitus. Beginning around 1530, many Lutheran Estates in partic-
ular proceeded from the assumption that the emperor chosen by 
the electors was not a genuine monarch, but a leader dependent 
on the consent of the imperial Estates, who could not simply 
enforce his own ideas with claims to obedience. 

In this interpretation of its constitutional foundations, the 
Empire-State was a 'free state' or a 'republic' in the early modern 
understanding of the word: a commonwealth of free will and a 
pluralist distribution of power, whose virtuous and patriotic citi-
zens gave themselves their own laws, recogriized no sovereign save 
God, and resisted all monarchical tendencies. 2o In its article on 
the status and constitution of the Holy Roman Empire, entitled 
'Teutsche Staats-Verfassung, Teutsche Regierungs-Art, Teutsches 
Staats-Systema, Teutsche Regiments-Forme, Teutscher Reichs-
Staat, oder Staats-Verfassung des Heil. Rom. Reichs Teutscher 
Nation, Lat. Teutonici lmperii Status, oder Imperii Germanici 

19 See Schmidt, Geschichte des A/ten Reiches, 33-44. 
20 Thomas Maissen, 'Republik', in Der neue Pauly, 15 vols. (Stuttgart, 2002), ii. 714-41, at 

716. 
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forma, oder auch Sacri Romani Imperii Teutonicae Nationis 
Systema Status', Zedler's Universal-Lexicon speaks of a 'Republic of 
the Germans' (Republick der Teutschen).21 From the mid six-
teenth century onward, it was not just the Lutheran Estates that 
resisted the emperor's monarchical ambitions with reference to 
an ancient constitution of the Empire that guaranteed freedom. 22 

This anti-imperial thrust of the rhetoric of freedom changed 
only in the course of Louis XIV's (r. 1643-1715) wars of conquest. 
While political authors initially regarded Emperor Leopold I (r. 
1658-1705), too, as an enemy of freedom, 23 they later celebrated 
him as its saviour.24 The publicly staged Empire of freedom, of 
free Germans, or German freedom thus lost its most prominent 
bogeyman. Especially in the eighteenth century, the emperor's 
monarchical gestures appeared less threatening than those of his 
foreign enemies or the genuine power of 'despotic' German 
princes. With their reforms, rulers such as Frederick II (r. 1740-86) 
of Prussia or Emperor Joseph II (r. 1765-90) not only restricted 
the political liberty of their subjects, but also imperilled German 
freedom and with it the imperial constitution. Whether their abso-
lutist manner of rule secured individual freedoms for citizens at 
all, or whether these freedoms merely represented a new form of 
privilege that could be revoked at any time was and remains 
subject to debate. 

Political authors such as Friedrich Carl von Moser (1723-98) 
were prepared to entertain the notion that the absolute power of 
princes had long since reduced German freedom to mere ideol-
ogy. 25 Moser's father Johannjacob (1701-85), probably the best-
known imperial jurist of the eighteenth century, was convinced 
that once a monarch began to rule absolutely, the utter destruc-
tion of the 'liberty of his subjects' was sure to follow. The highest 
authority would no longer protect but only destroy these 'rights 

21 'Teutsche Staats-Ve1fassung', in Zedler, Universal-Lexicon, xxxxiii. cols. 202-56, at 202. 
22 Georg Schmidt, 'Die ldee "deutsche Freiheit": Eine Leitvorstellung der politischen 

Kultur des Alten Reiches', in id., Martin van Gelderen, and Christopher Snigula (eds.), 
Kolkktive Freiheitsvorstellungen imjruhneuzeitlichen Europa (1400--1850) (Frankfurt am Main, 2006), 
159-89. 

23 Georg Schmidt, 'Angst vor dem Kaiser? Die Habsburger, die Erblande und die 
deutsche Libertat im 17.Jahrhundert', in Duchhardt and Schnettger (eds.), Libertiit, 329-48. 

24 Jutta Schumann, Die andere Sonne: Kaiserbild und Medienstrategien im ,<eitalter Leopolds I. 
(Berlin, 2003). 

25 Friedrich Carl von Moser, Patriotische Briefe und Reliquien (Frankfurt am Main, 1767), 
98-9. 
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of each individual'.26 As late as 1803, the political author Adam 
Christian Gaspari (1752-1830) called the 'emperor's veto the most 
precious palladium of German Freedom'. Without it, Germany 
was no longer an Empire, and 'we are slaves'27-slaves, that is, 
of the sovereign territorial princes whom no one could prevent 
from ruling by tyranny.28 For that reason, Johann Jacob Moser 
indefatigably demanded a balance of power between the emperor 
and the Estates in Germany. This 'governmental equilibrium' rep-
resented 'the common good of the entire state'.29 

The complementary Empire-State was a constituted order 
capable of action. It pursued its interests and defended itself 
against its enemies. 30 The fact that the emperor and the Estates 
had first to agree upon their mutual action does not distinguish it 
fundamentally from other eighteenth-century European states 
such as England, the Netherlands, or Sweden. The elder Moser, 
at any rate, could assert without fear of contradiction in 1772 that 
'Germany, or the German Empire, is one of those free and inde-
pendent states of which Europe is composed. No one doubts this, 
and daily experience confirms it.'31 He was speaking, naturally, 
of the Empire of the German Nation in the stricter sense, of the 
Empire-State. Nobody in the eighteenth century would have 
dreamt of referring to the feudal Empire as an independent state, 
any more than they would have called for the recapture off eudal 
territories and their reunification with the Empire-State. 

It should be noted that two Holy Roman Empires of the 
German Nation coexisted in the early modern period. One of 
them continued the hierarchical but largely non-binding tradition 
of the medieval feudal Empire, whereby the addition 'of the 
German Nation' denoted a claim to power. The other referred to 
a narrower, concentrated Empire that arose around 1500, the 
complementary Empire-State, which bound the territories of the 

26 CTohannJacob Moser], Anti-Mirabeau oder unparth~ischeAnmerkungen ... besonders in 
Absicht und Anwendung aefT eutsche Lande (Frankfurt, 1771), 47. 

27 Adam Christian Gaspari, Der Deputations-Recess, 2 pts. (Hamburg, 1803), pt. 1, quota-
tions at 68 and 69; Haus-, Hof- und Staatsarchiv, Vienna, Deduktionen, vol. 293a. 

28 See Anke Waldmann, 'Reichspatriotismus im letzten Drittel des 18.Jahrhunderts', in 
Otto Dann, Miroslav Hroch, and Johannes Koll (eds.), Patriotismus und Nationsbildung am 
Ende des Heiligen Riimischen Reiches (Cologne, 2003), 19-61. 

29 Johann Jacob Moser, Neues teutsches Staatsrecht, pt. 4 (Frankfurt, 1767), 32. 
30 Martin Wrede, Das Reich und seine Feinde: Politische Feindbilder in der reichspatriotischen 

Publi;_istik ;_wischen Wesifalischem Frieden und Siebenjiihrigem Krieg (Mainz, 2004). 
31 Moser, Neues teutsches Staatsrecht, pt. 4, p. 2. 
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German nation within the feudal Empire more closely together 
politically, but not the peripheral areas, which no longer had any-
thing to do with the increasingly state-like Empire and, above all, 
did not wish to share in its burdens. The scholarly term Altes Reich 
(Old Empire) perpetuates the doubling of the concept of the 
Empire. 

The German Nation--Federal and Political 

The German nation is an invention of the late medieval 
Humanists. They asserted an ethnic continuity between the 
Teutons (Germanen) and the Germans (Deutsche), an equation 
that permitted them to derive the long tradition and persistent 
greatness of an unconquered and thus free German nation in the 
contest of nations. 32 The Humanist idea of the nation was rooted 
in linguistic, ethnic, and geographical relationships, in shared 
memories, myths, traditions, and ways of life, but also in political 
conditions. For reasons of prestige, they sketched the largest 
possible Germany, with Humanists essentially combining the 
German-speaking world, the imperial territories north of the Alps, 
and ancient Germania. Songs and stories, which henceforth provide 
exemplars of German greatness and inventiveness, honesty and 
military valour, ensured that long before 1800 the 'Germans', too, 
were proud of their ancestors, their deeds and conduct. 33 It was 
not just the inhabitants of the Empire-State, however, who 
identified as 'Germans', but also many German-speaking citizens 
of Danzig, Berne, Breslau, Konigsberg, the Baltic region, Tran-
sylvania, Strasbourg, or Bohemia. They lived in other states, 
however, to which they owed political allegiance. Their multiple 
identities remained largely unproblematic in a Europe without 
nation-states. The Silesian Baroque poets, the Konigsberg philoso-
pher Kant (1724-1804), or Johann Gottfried Herder (1744-1803), 
who published his works in Riga, belonged to the German nation 
in the ethno-cultural sense-but not to the imperial nation in the 
narrower sense. The modes of attribution are quite ambiguous in 
the case of Silesia, to be sure, but not in the case of the German-

32 Caspar Hirschi, Wettkampf der Nationen: Konstruktionen einer deutschen Ehrgemeinschrifl an 
der Wende uom Mittelalter ::.ur Neu::.eit (Gottingen, 2005). 

33 Alexander Schmidt, Vaterlandsliebe und &ligionskoriflikt: Politische Diskurse im Alten Reich 
(1555-1648) (Leiden, 2007). 
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speaking citizens of Zurich or Riga. This coexistence of and coop-
eration between two models of the German nation of varying 
scope was uncontroversial and culturally self-evident in the early 
modern period. It was not experienced as a threat because the 
non-expansionist Empire-State-in contrast to the politics of 
French 'reunion' under Louis XIV-derived no claims whatso-
ever from it. 

Alongside the rarely addressed nation of descent, in which all 
'Germans' could claim membership, the complementary Empire-
State also formed a federal, politically and territorially conceived 
model of the nation, which made union and unity possible 
without all-encompassing homogenization. 34 Given the comple-
mentary and composite character of statehood, the mighty inter-
mediate powers, and the regional and cultural differences that 
rested on them, identity in Germany was never exclusive, but 
always divided among one's local home region, the princely state, 
and the German nation, to mention only the most important 
benchmarks. This contrasts with the western European forms 
of national self-interpretation, which were generally oriented 
towards a centre and largely unified. They could be easily con-
veyed to, inculcated in, or forced upon migrants or inhabitants in 
newly acquired territories. In early modern Germany, the appeal 
to the nation and the propagation of images of the enemy 
thus also served to bridge internal confessional and cultural 
boundaries. 

The Holy Roman Empire of the German Nation integrated 
many states, three confessions, and countless linguistic variants. 
The creation of the German nation was not tied to a confession 
and never directed towards a centre. Here, unlike other countries, 
harmony and unity meant not exclusion, but inclusion, tolerance, 
and negotiated agreements instead of hegemonic dictums. The 
unity in multiplicity that arose in this manner produced innumer-
able political, social, and cultural fronts, which also for that reason 
never overlapped into a single line of confrontation. There were 
no religious wars or conflicts between the periphery and the 
centre in Germany; even the military conflicts of the mid sixteenth 
century were about freedom both of faith and the nation. All 
'German wars', even the Thirty Years War and the Seven Years 

34 Dieter Langewiesche and Georg Schmidt (eds.), Foilerati.ve Nation: Deutschlondkonzepw von 
der Reformation bis .:;um Ersten Weltkrieg (Munich, 2000). 
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War, ended not in the victory of one party, but in negotiated 
peace treaties. 35 

Nonetheless, an important change occurred in the mid eight-
eenth century. As great European powers, Prussia and Austria 
now not merely claimed full sovereignty, but also strove for an 
exclusive national identity. In 1765 the above-cited Friedrich Carl 
van Moser published his sensational pamphlet Vom deutschen 
Nationalgeist (Of the German National Spirit) chiefly in opposition 
to the secessionist Prussian-German model of the nation. He did 
so with the knowledge, approval, and financial support of the 
Viennese imperial court in order to shake up the German nation, 
but above all the politically responsible princes and govern-
ments. 36 In it, he constructed a German national spirit derived 
from the imperial constitution: 'We are one people, with one 
name, under a common ruler, under the same laws that deter-
mine our constitution, rights and duties, bound to freedom by a 
great common interest ... a potentially happy but in actual fact 
most unfortunate people.' Moser lamented the lack among the 
mass of common and learned Germans alike-let alone among 
princes-of the general love of country that was a matter of 
course for other peoples. What was needed was for 'a Berliner to 
learn to respect, love, and honour Vienna, a Viennese Hanover, 
[ and] a Hessian Mainz as his fatherland', so that we 'may be-
come acquainted with ourselves once again, believing in One 
Fatherland as we believe in One Christian Church'. 37 

Moser propagated a federative concept of the nation, which he 
believed corresponded to the structures and political culture of 
the Empire. His national aspirations were devoted to Germany 
as it had developed historically, divided into imperial circles and 
obeying imperial laws. In his view, however, this nation was 
lacking in many respects. At fault were the disregard for the impe-
rial constitution, a separatist mentality, and more than two cen-
turie.s of persistent religious division, which had led to the 
erroneous notion of a 'dual fatherland': 'a Catholic and a 
Lutheran Germany.'38 The many foreign crowns and the growing 

35 Georg Schmidt, 'Teutsche Kriege: Nationale Deutungsmuster und integrative 
Wertvorstellungen im friihneuzeitlichen Reich', ibid. 33-61. 

36 Wolfgang Burgdorf, Reichskonstitution und Nation: Verfassungsreformprqjekt,e for das Heilige 
Rbmische Reich deutscher Nation im politischen Schrifttum von 1648 bis 1806 (Mainz, 1998), 191. 

37 Friedrich Carl von Moser, Vom deutschen Nationalgeist (1766) (repr. Seib, 1976), 
quotations at 5, 56, and 40-1. 38 Ibid. 19. 
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power of a few dynasties had ultimately brought to Germany a 
military-monarchical spirit of independence, self-rule, and indif-
ference to imperial laws behind which love of fatherland had 
retreated. It was increasingly dying out among the budding rulers, 
and even the learned men of those regions had forgotten 'that 
they still live in Germany under its constitution, are bound by its 
laws and tied to the fatherland, its Estates, and their fellow 
Germans by national obligations'. 39 

The Holy Roman Empire appeared politically weak to Moser. 
It was, to be sure, the first empire in Europe, but its deficient con-
stitution remained mysterious, and its frontier territories had 
already fallen prey to 'the attacks of neighbours', and the Empire's 
two most powerful Estates regarded their lands as European 
states. The shared German state, in contrast, was too little in evi-
dence because national spirit was lacking. Moser's national spirit, 
however, had a political foundation. In the Empire of the German 
Nation, as Moser wrote not long afterwards in his 'Patriotic 
Letters', the universal idea that 'constitutes the enlivening force 
of national sentiments as a whole ... which encompasses within 
itself the true or assumed national interest' is present everywhere 
with the concept of 'freedom'. The preservation of freedom 
'remains a national idea from the emperor down to the last think-
ing German man'.40 It threatened to disappear altogether, 
however, for 'On the part of subjects, who believe their ruler to be 
above all laws, a blind, dumb and slavish obedience is demanded 
and offered'.41 This passage, too, was primarily directed at 
Prussian conditions under the absolutist rule of King Frederick II. 

For Moser, the freedom of all Estates was impossible without 
imperial laws and a state power capable of guaranteeing compli-
ance with them. Moser specifically did not define the national 
spirit as an ethnic national spirit-which still existed but needed 
to be re-emphasized-that animated all Germans and erµbraced 
all tribes. In his view, it was influenced by shared laws and the 
objective of freedom, as well as the fact 'that the so-called sover-
eign still has a judge over him here ... that the weaker ... cannot 
simply be devoured overnight or relegated to the depot of a 
monarchical stomach'. 42 

39 Ibid. 23. 
4° Friedrich Carl von Moser, Patriotische Briefi und Reliquien (Frankfurt am Main, 1767), 

20-45, quotations at 24-5 and 34. 41 Moser, Nationalgeist, 38. 42 Ibid. 51. 
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Moser's views met with approval among some politicians and 
scholars of constitutional law. His critics, however, countered that 
a national spirit that could not be found could not exist. They 
objected that he had searched solely at court and among the impe-
rial Estates, forgetting the common people, and proposed that the 
nation could be found in the ethno-cultural substrate of a commu-
nity of descent. They also criticized two of Moser's propositions. 
They interpreted (1) German freedom not as co-determination by 
the people, but only as the freedom of the Estates of the Empire. 
In their view, the decay of the Empire also lamented by Moser had 
led to a situation in which only the territorial states could guaran-
tee their subjects' freedoms. For that reason, a national spirit based 
solely on German freedom and on non-enforceable imperial laws 
was a mere chimera. What seemed more important still to the 
critics was the fact that (2) non-German population groups also 
lived in the Empire and that the German nation precisely did not 
end at the Empire's frontiers. 43 According to Friedrich Casimir 
Carl von Creuz (1724,0), it included Danes and Swedes, who 
spoke an originally German dialect, but also the Dutch, Balts, 
Silesians, and Swiss. The same author claimed that members of a 
nation could be distributed over several independent states or 
empires without this changing their nationality. He asked provoca-
tively, 'Are these German emigrants now Russians?'44 According 
to Creuz, what counted was not the assignment of their place of 
residence to a certain state or sovereign but rather a sort of pre-
political homogeneity of the people, that is, an affiliation derived 
from blood descent or its attendant characteristics-language and 
culture (ius sanguinis). 

Countering this view, Moser responded that a nation could not 
be based on language alone, as witnessed by the example of the 
German-speaking Swiss, who were a sovereign people in their 
own right. A people should not be assigned to a nation whose 
laws, constitution, and jurisdiction they rejected. For that reason, 
Moser also provided a terse and precise answer to the provocative 
question of which freedom Germans were bound to 'in a single 
interest', and who its enemies were. It was 'the German freedom' 

43 See Burgdorf, Reichskonstituti.on, 202-5. 
44 Versuch einer pragmatischen Geschichte von der merkwurdigen ,?,usammenku,ifi des teutschen 
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(Frankfurt am Main, 1766), 3. 
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that was directed against all those 'who violate the imperial laws 
that ground and preserve our freedom'. 45 Moser's national spirit 
was rooted not in a presumed pre-existing ethno-genetic homo-
geneity, but rather in political acts and commitment to the 
Empire and its constitution. Creuz, in contrast, repeatedly com-
pared the German nation to others, and came to the surprising 
conclusion that it lacked virtually nothing of what characterized 
the French nation, for example. There, too, people from other 
provinces were considered foreigners. 46 The degree to which the 
debate on the German national spirit was conducted with an eye 
to conditions in other European countries is striking. 

Since Moser's national spirit referred solely to the imperial 
nation, only those who were subject to the imperial constitution 
could participate in it. Moser's model required patriots with rights 
of political participation, and he regretted the absence of an insti-
tution such as the English House of Commons.47 His national 
spirit ref erred to 'German' laws, manners, and customs as well as 
to the patriotic, that is, voluntarily accepted, duty to defend one's 
country, if necessary with one's life. This also applied to such 
territories of the Empire-State as Trent, Carniola, Liège, or 
Montbeliard where the German language was not predominant 
and which were thus oriented towards other cultures. 48 

Here one sees the integrative power of a politically defined 
German nation, which regulated inclusion and exclusion according 
to the status qua at a given time and was otherwise 'open' to all 
manner of adoptions and interpretations-by no means solely 
from the German-speaking region. The nation formed and delim-
ited by the imperial constitution represented a sort of permeable 
framework and required no absolute devotion, but rather permit-
ted other identities and loyalties, which it used for integrative pur-
poses. The German national spirit corresponded to the federative 
organization of the German nation: the plurality of German 
princely states, tribes, or peoples was to develop alongside each 
other, but under the protection of the German nation. This insight 
was not new, to be sure, but Moser lent it contemporary expres-
sion. It had already served to legitimize resistance against the 
monarchical schemes of Charles V or Ferdinand II (r. 1619-37), 
and formed the basis of the models of the Empire of many political 

45 Ibid. 4, 8, and 10. 46 Ibid. 23. 47 Moser, Patriotische Briefe, 63ff. 
48 Moser, Neues teutsches Staatsrecht, pt. 1 (Stuttgart, 1766), 1-20 and 38. 



The State and Nation of the Germans 59 

thinkers and authors, fromjohannes Althusius (1557-1638) and 
Samuel Pufendorf (1632-94) to Christoph Martin Wieland 
(1733-1813), not to mention the scholars of the public law of the 
Empire. 

What Moser propagated anew in the spirit of debates going on 
in western Europe was the idea that the Germans possessed the 
constitution suited to their national spirit, but should cultivate it 
better and pay more attention to it. For that reason he supported 
reforms intended to stabilize the Empire-State, which was quite 
obviously overtaxed by the Seven Years War. Corresponding 
plans, which were primarily intended to strengthen imperial 
power and central institutions such as the two imperial courts of 
law, were the brainchildren of imperial vice chancellor Colloredo 
(1706-88) and Count Pergen (1725-1814), two close confidants of 
Emperor Joseph II, who not coincidentally had recruited Moser 
as the imperial court's publicist. 

It should be noted, therefore, that in the early modern era, 
alongside the two old Empires, there also existed two ideas of the 
German nation, which were based on differing attributions and 
complemented each other. Politically, however, the German 
imperial nation based on the Empire-State clearly dominated, for 
only it sustained the notions of freedom that the Germans 
believed distinguished them from other nations. 

Conclusions 

In the second half of the twentieth century, the territorial concep-
tion of the nation came under pressure along with the sovereign 
nation-state with which it was linked. The former was not based, 
at least not primarily, on supposedly ethno-genetic characteristics, 
but rather on a historical territory, mutually binding values such 
as tolerance, freedom, or democracy, and the desire to continue 
to live within this national formation. 49 All justified criticism of 
Samuel P. Huntington notwithstanding, the western world owes 
him a debt of gratitude for his urgent reminder that in multi-cul-
turalism, identity is becoming increasingly separate from geo-
graphical location. Instead, people who initially felt themselves to 
be strangers among strangers have become more aware of their 

49 Anthony G. Smith, National Identity (Reno, Nev., 1991), 9ff. 
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origins, religion, and mother tongue as well as the customs and 
mores of their regions of origin, only to strengthen this cultural 
identity by firmly dissociating themselves from the Other. 50 This 
ethno-cultural identity threatens the traditional geographically 
rooted national communities of norms and values that are still 
deemed indispensable in western civilization. 

The idea that a German nation existed in the early modern 
period that was coextensive with the territory that politically inte-
grated the Empire-State is difficult to communicate in Germany. 
After all, it runs counter to the usual images of history that 
Germans have used in the past two centuries to explain their early 
modern past and above all the Empire. In particular, the 'cultural 
nation' popularized by Friedrich Meinecke has decisively shaped 
national consciousness in Germany.51 The thinkers in Weimar 
andJena who creatively addressed the inherited liberal-federative 
political order of the Old Reich around 1800 were responding to 
the French Revolution, the ensuing Terror, and the anticipated 
end of the Empire. They viewed its political and cultural diversity 
as the foundation for a surprising freedom. For that reason, they 
propagated an idealized universalist German nation conceived as 
a substrate of education and high culture, which would exist 
without state political coercion and serve as a cosmopolitan model 
for humanity. 52 

By the mid nineteenth century, however, the Germans, too, 
were placing their hopes in a modern nation-state. Together with 
Meinecke they felt certain of their genesis as a nation-state: Prussia 
rather than the Empire offered the only usable state foundations, 
and national integration was based not on the state but on the 
cultural nation. Meinecke combined the two interpretations bril-
liantly. In his view, Prussia recognized the signs of the times and 
joined intellect and power in the Wilhelmine Empire. What 
Meinecke underestimated were the long-term effects of the old 
'cultural nation', which as a community of language and descent 

50 Samuel P. Huntington, The Clash of Civilizations and the Remaking of World Order (New 
York, 1996). The debate started by this book still continues. 

51 Friedrich Meinecke, Weltbiirgertum und .Nationalstaat: Studien zur Genesis des deutschen 
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encompassed all Germans and defined their awareness of past 
greatness. The national right to self-determination popularized in 
the nineteenth century seemed to promote nation-state unifica-
tion, which however proved a massive European problem given 
the wide distribution of German population groups. It was, 
however, only in the twentieth century that Schiller's 'German 
Greatness' was spelt out in power political terms. 

The Germany reconstructed out of the rubble of Nazi rule is in 
search of a national identity. A new image of older German 
history as a federative state and national unit, but above all as part 
of a European multiplicity of states and nations, could prove 
useful in this process of self-understanding. It could help to alter 
the perception of German history-which was always also 
European history-as a history that apparently lays claim to ter-
ritories that even in the early modem period already belonged to 
other states and nations. Since the Old Reich did not demand 
exclusive political loyalty, it should be worthwhile to examine both 
its successes and its difficulties in integrating a highly diverse pop-
ulation, and to compare them with current conditions. 

The findings of this overview of the Holy Roman Empire as 
the state and nation of the Germans may be summarized in six 
theses: 

1. There were two early modem Empires. Nowadays, the term 
'Old Reich' refers both to the Empire-State and to the 
medieval feudal Empire, which continued to make itself felt. 
The early modem Empire, which was politically efficacious 
and evident as an actor, was the complementary Empire-State 
between the Alps and the North or Baltic Sea. Including it, 
but extending a good deal further, the medieval feudal Empire 
lived on in ideas and ceremony, above all where the 
Habsburgs exercised their power. 

2. There were two different notions of the German nation in the 
early modern period: the national community of the Germans 
based on language and descent was spread across wide 
stretches of Europe, without producing any political claims to 
statehood. This ethno-culturally defined nation encompassed 
the political nation based on the Empire-State, to which 
Moser's national spirit refers. 

3. Only those familiar with these traditions, who know the 
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connotations associated with the two Empires and nations, are 
not at the mercy of the myths, prejudices, and revaluations 
that, constructed in other eras for other purposes, can only 
isolate present-day Germany within a Europe of nation-states. 

4. In regard to the German contribution to the common 
European house, it is worth recalling a complementary 
Empire-State characterized not by power and expansion, but 
rather by legal freedom, legal security, and the capacity for 
non-aggression. This Empire did not overrun its neighbours 
with wars, constituted an important buffer for the European 
balance of power, and maintained forms of internal participa-
tion that significantly impeded autocratic rule. In the light of 
discussions of the state in the twenty-first century, the comple-
mentary Empire-State also appears in many respects more up-
to-date than the modern nation-state that succeeded it. Like 
the Old Reich, today's state is a multiply articulated, open 
polity composed of diverse and interlacing large and small-
scale systems of reference. 

5. With an eye to Europe, a federative Empire-nation that 
demanded no absolute loyalty and did not tie the national 
question to a single confession is also worth examining. The 
politically defined early modern German nation left room for 
many different developmental paths and, despite cultural plu-
rality, succeeded in preserving the idea of unity tied to the 
Empire-State. 

6. A Germany that has found its place in Europe and makes no 
territorial claims has no use for expansionist images of history, 
or for any that could be interpreted accordingly. The time is 
ripe for a new Old Reich as an Empire-State and a federal 
German nation. 




