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4 
The Role of the Imperial Aulic Council 

in the Constitutional Structure of 
the Holy Roman Empire 

LEOPOLD AUER 

The constitutional position of the Holy Roman Empire in the 
early modern period has met with increased interest from histor-
ians over recent years. On the one hand, Georg Schmidt's thesis 
of the complementary Empire-State (komplementarer Reichs-
Staat) emphasized the similarities between the Empire and the 
early modern states; 1 on the other hand, the flourishing discussion 
on the nature of empires sees their difference from states as an 
essential aspect of their character.2 The structure of the Empire 
merits our interest not least because of its similarities with the 
structures-and the problems-of the European Union. 

The Empire consisted of a conglomerate of territories and com-
munities subject to the emperor as their feudal overlord, ranging 
from ecclesiastical and secular electorates and principalities to the 
immediate imperial villages (Reichsdorfer); its legal structure was 
defined by a similar conglomerate of traditions, laws, privileges, 
and rules from the level of the Empire down to that of the 
seigneurial domain (Grundherrschaft).3 The nature of this con-

1 Georg Schmidt, Geschichte des A/ten R.eiches: Staat und Nation in der Friihen Neuzeit 1495-
1806 (Munich, 1999). For the debate on this book see Heinz Schilling, 'Reichs-Staat und 
fruhneuzeitliche Nation der Deutschen oder teilmodernisiertes Reichssystem: Uber-
legungen zu Charakter und Aktualitat des Alten Reiches', Historische Z,eitschrift, 272 (2001), 
377-95; Georg Schmidt, 'Das friihneuzeitliche Reich: Komplementarer Staat und foder-
ative Nation', Historische Z,eitschrift, 273 (200I), 371-99; Eva Ortlieb and Siegrid Westphal, 
'Die Hochstgerichtsbarkeit im Alten Reich: Bedeutung, Forschungsentwicklung und neue 
Perspektiven', Z,eitschrift der Savigny-Stifiung far Rechtsgeschichte: Germanistische Abteilung, 123 
(2006), 291-304, at 297-8. 

2 For an introduction to this issue with further bibliographical references see Herfried 
Miinkler, Imperien. Die ugik der Weltherrschqft: Vom A/ten Rom bis zu den Vereinigten Staaten (4th 
edn. Berlin, 2005), esp. 16. 

3 Karl Harter, 'Das Recht des Alten Reiches: Reichsherkommen, Reichsgesetzgebung 
und "gute Policey"', in Stephan Wendehorst and Siegrid Westphal (eds.), Lesebuch Altes 
Reich (Munich, 2006), 87-94, at 87. 
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glomerate, which had developed over centuries, was utterly 
unique, justifying Samuel von Pufendorf s frequently quoted 
description of it as 'irregulare aliquod corpus ac monstro simile'. 
However, the Empire had at its disposal a number of institutions 
which might be regarded as attributes of a state-like character: 
a head, combining the highest executive and judicial authority, 
in the person of the emperor; the imperial diet (Reichstag) 
for legislation; the supreme courts of the Imperial Chamber 
Court (Reichskammergericht) and the Imperial Aulic Council 
(Reichshofrat); and a common staff for matters pertaining to the 
Empire, ranging from the imperial generals (Reichsgeneralitat) to 
the imperial postmen (Reichspostboten). 

The Imperial Aulic Council was intended to be first and fore-
most an instrument of the emperor, an advisory and executive 
organ for carrying out the political and legal tasks associated with 
the imperial office.4 This multiple function characterized the 
council and its predecessor until the end of the Empire, constitut-
ing both its strength and its influence. However, its close relation-
ship with the emperor also resulted in grievances concerning a 
putative instrumentalization for imperial interests. These may 
have been justified in individual cases but, in general, the Imperial 
Aulic Council guaranteed the continuity and stability of the 
complex constitutional structure of the Old Reich by protecting 
the less powerful members of the Empire against the threats posed 
by the bigger Estates. 5 It goes without saying that this was also in 
the interests of the emperor, at least as long as he needed a 
network of reliable clients in the Empire. The interests of the 
Habsburg Monarchy could, of course, go against this policy of 

4 Still fundamental for all questions relating to the Imperial Aulic Council, Oswald von 
GschlieBer, Der Reichshefrat: Bedeutung und Ve,fassung, Schicksal und Besetzung einer obersten 
Reichsbeho'rde von I559 bis I8o6 (Vienna, 1942); Wolfgang Sellert, Ober die ,<.ustiindigkeitsabgrenzung 
von Reichshqfrat und Reichskommergericht (Aalen, 1964); id., Prozessgrundsiitze und Stilus Curiae am 
Reichshefrat (Aalen, 1973); id., 'Der Reichshofrat', in Bernhard Diestelkamp (ed.), Oberste 
Gerichtsbarkeit und zentrale Gewalt im Europa der .friihen Neuzeit (Cologne, 1996), 15-44. For recent 
research see Gabriele Haug-Moritz, 'Des Kaysers rechter Arm: Der Reichshofrat und die 
Reichspolitik des Kaisers', in Harm Klueting and Wolfgang Schmale (eds.), Das Reich und 
seine T erritorialstaaten im q. und 18. Jahrhundert (Berlin, 2004), 23-42; Ortlieb and Westphal, 
'Hochstgerichtsbarkeit'. The best survey in English is Michael A. Hughes, Law and Politics 
in Eighteenth-Century Germany: 1he Imperial Aulic Council in the Reign ef Charles VI CW oodbridge, 
1988), 27-59. See also Peter H. Wilson, The Holy Roman Empire, 1495-1806 (Basingstoke, 
1999), 45-9. 

5 This is also argued by Haug-Moritz, 'Des Kaysers rechter Arm', 32 (with reference to 
a pamphlet of 1757). 
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protection and lead to conflicts in which the Council might even 
come to conclusions different from those of the emperor himself. 

I 

The gradual development of the Imperial Aulic Council out of a 
council at court means that no clear-cut date for its institutional 
foundation can be given. In the writings of jurists on the Empire 
(Reichspublizistik) during the eighteenth century it was a frequent 
joke that some people wanted to date its origin back to the time 
of the Roman Emperor Augustus. 6 The Imperial Aulic Council 
cannot have come into existence only with Ferdinand I's (r. 1558-
64) ordinance of 1559, since that text is based upon an antecedent 
of 1541, thus hinting at an already existing body. Maximilian I's (r. 
1493-1519) ordinance for his own aulic council (Hofrat) of 13 
December 1497 was certainly an important turning point. 7 In this 
ordinance, political and judicial affairs are mentioned equally 
as responsibilities of the aulic council. The establishment of the 
aulic council signified the institutional consolidation of previous 
practice, but it was also to some extent a reaction to the founding 
of the Imperial Chamber Court in 1495. This reaction can be 
explained by the ruler's wish to assert his powers as supreme 
judge,8 but also by the wish of the Estates and subjects of the 
Empire to continue to be able to appeal directly to the head of 
the Reich. Thus at least in part, the council was established in 
response to a generally felt need. 

The rule of Charles V (r. 1519-56), with his long periods of 
absence from the Empire and the manifold demands of the 
various parts of his vast dominions, changed the situation com-
pletely. Within Charles V's complex system of exercising power, 
the German council, as it was mostly called, remained one of the 
essential instruments for carrying out imperial duties, especially 
during the emperor's presence at the various imperial diets. In 

6 Eva Ortlieb, 'Vom koniglichen/kaiserlichen Hofrat zum Reichshofrat: Maximilian 
I., Karl V., Ferdinand I.', in Bernhard Diestelkamp (ed.), Das Reichskammergericht: Der Weg 
zu seiner Griindung und die ersten]ahrzehnte seines Wirkens (1451-1527) (Cologne, 2004), 221-89, 
at 222. 

7 Ortlieb, 'Yorn koniglichen/kaiserlichen Hofrat', 225ff. 
8 This view has a long tradition reaching back to Friedrich Thudichum, cf. Hughes, 

Law and Politics, 30 and n. 17. Recent research, however, tends to emphasize the part of 
the Estates and subjects. See the essay by Siegrid Westphal in this volume. 
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this function it played an active part in preparing the formal 
proposition and the final recess of a diet (Reichsabschied), and 
providing expert opinions that served as the basis for negotiations. 
To furnish proof in individual cases, however, would require a 
thorough and time-consuming investigation and verification of the 
handwriting of the individual councillors who drafted the docu-
ments in question. Not least, the aulic council was in charge of 
dealing ·with the many hundreds of petitions which were ad-
dressed to the emperor on such occasions. 9 These activities, in 
fact, were part of the council's daily routine which it shared with 
the committee on supplications (SupplikationsausschuB) of the 
diets and the Imperial Chamber Court. 10 On matters of greater 
political import, however, the council merely prepared the work 
for the more important privy council (Geheimer Rat), which then 
proposed a decision. Therefore, although it gave expert opinions 
on judicial issues with political implications, the aulic council 
never acted as a sort of state council for the emperor, as Peter 
Moraw has suggested. 1 1 

As far as the present state of research permits, we may assume 
that in the first years of Charles V's reign the aulic council and 
its presidents were newly 'appointed every time the emperor 
visited the Empire. After all, it was mainly on these occasions that 
an institution was needed to deal with all the tasks arising from 
the ruler's encounter with his Estates and subjects. This does not, 
however, exclude the possibility that individual German council-
lors accompanied the emperor outside the Empire to deal with all 
those German affairs that needed immediate attention. Since the 
appointment of Charles V's brother Ferdinand as lieutenant and 
later as king of the Romans, there was also the possibility of 
addressing petitions to Ferdinand's aulic council. The sequence 
of imperial diets after 1541 led to a further institutional consolida-
tion of the Imperial Aulic Council which started to work in per-
manent session and, in 1550, received the ordo consilii laying down 

9 Ortlieb, 'Vom koniglichen/kaiserlichen Hofrat', 268, 284, 288. See also Sabine 
Ullmann, Geschichte auf der /,angen Bank: Die Kommissionen des Reichshqfrats unter Kaiser Maximilian 
II (1564-1576) (Mainz, 2006), 20 and n. 7. 

10 Eva Ortlieb, 'Reichshofrat und Reichstage', in Thomas Olechowski, Christian 
Neschwara, and Alina-Maria Lengauer (eds.), Grundlagen der iisterreichischen Rechtskultur 
(Vienna, 2010), 343-63. 

11 Peter Moraw, 'Reichshofrat', in Handwiirterbuch zur deutschen Rechtsgeschichte, 5 vols. 
(Berlin, 1971-98), iv. cols. 630-8, at 632. 
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the formal rules governing its activities. When Charles V abdi-
cated, his brother's aulic council, continuing some of the traditions 
of Charles's council, became the new Imperial Aulic Council and 
received its own ordinance in 1559.12 

At the time of Charles V and Ferdinand I, acts of grace (gratialia, 
Gnadensachen) predominated by far among the affairs of the aulic 
council. 13 They extended from grants of privileges to the exercise 
of reserved imperial rights in both the secular and the ecclesiastical 
realms, which coincided in the case of pardons vouchsafed under 
the emperor's supreme judicial authority. In addition, petitions to 
the emperor for letters of intervention played an important part in 
this context. It was through these activities that the emperor rep-
resented an invaluable partner for all social groups within the 
Empire. They also provided him with many and differentiated 
means of exerting influence. After the sixteenth century, the dis-
proportionately large place of acts of grace in the Imperial Aulic 
Council's activities declined in favour of its judicial function. The 
present state of research does not allow any certainty about the 
reasons for this development. A possible explanation might be 
found in the policy of the larger Estates, whose attempts to secure 
exclusive responsibility for their subjects' complaints left the plain-
tiffs, in case ofa dismissal, with the promising alternative of submit-
ting a complaint to the Imperial Aulic Council. 14 

Issues of feudal law similarly belonged to the domain of the 
Imperial Aulic Council from the start, reflecting the Reich's surviv-
ing feudal structures. Consequently, making decisions on issues of 
this kind constituted one of the council's principal responsibilities. 
As GschlieBer very ably shows, these responsibilities consisted of 
preserving the imperial overlordship, protecting imperial fiefs, all 
issues relating to investitures, inheritance, pawning, or purchase of 
fiefs, and all sorts of lawsuits related to these matters. 15 In most 

12 Published in Wolfgang Sellert, Die Ordnungen des Reichshofrates r550---r766, i (Cologne, 
1980). 

13 For the following see Eva Ortlieb, 'Gnadensachen vor dem Reichshofrat (1519-1564)', 
in Leopold Auer, Werner Ogris, and Eva Ortlieb (eds.), Hiichstgerichte in Europa: Bausteine 

.friihneuzeitlicher Rechtsordnungen (Cologne, 2007), 177-202. 
14 Eva Ortlieb, 'Die Entstehung des Reichshofrats in der Regierungszeit der Kaiser 

Karl V. und Ferdinand I. (1519-1564)', Friihneuzeit-lrifo, 17 (2006), 11-26, at 20; Sabine 
Ullmann, '"Um der Barmherzigkait Gottes willen": Gnadengesuche an den Kaiser in der 
zweiten Halfte des 16. Jahrhunderts', in Rolf Kiessling and Sabine Ullmann (eds.), Das 
Reich in der Region wiihrend des Mittelalters und der Friihen Neuzeit (Constance, 2005), 16!-84. 

15 Gschliefler, Reichshoftat, 23. 
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cases, interest in preserving the feudal system was inversely related 
to the power of the feudatory persons. 16 For the minor imperial 
fiefs the status of imperial immediacy (Reichsunmittelbarkeit) con-
stituted a valuable protection against the threat oflarger territories, 
but even for the more important vassals it could be desirable to 
have the legal possession and exercise of their power confirmed by 
an imperial letter of investiture. Negotiations on such investi-
tures-often a tug of war between imperial authorities and the 
recipients-[ ell within the responsibility of the Imperial Aulic 
Council, which had to investigate the legal and material quality of 
the fiefs and to work out an agreement on the payment of taxes 
incident to the process of investiture. With regard to the quality of 
investiture a distinction was made between the bigger Ihronlehen 
and the smaller, less important Reichshefratslehen. Only the latter fell 
into the remit of the Imperial Aulic Council, whereas holders of 
the Ihronlehen had the privilege of being invested by the emperor 
in person. The Old Reich remaining a feudal empire until the very 
end, the emperor had considerable means of influence at his dis-
posal. He could either delay an investiture, as in the case of the 
transfer of former Swedish territories to the elector of Hanover 
after the Great Northern War (1700-21), or place territories under 
imperial administration in the case of felony or maladministration. 

The competence of the Imperial Aulic Council in feudal affairs 
was important not least because it extended to large parts ofltaly. 
In this capacity it constituted the most important institutional con-
nection, apart from the emperor himself, between imperial Italy 
(Reichsitalien) and the Empire north of the Alps. 17 Even if feudal 
ties to the Empire overlapped and sometimes conflicted with 
similar ties to Spain and later to Austria, they remained important 
with respect not only to the ideas of neoghibellinism but also to 
political reality. 18 Their impact was manifested in the payment of 
contributions, acts of homage, imperial laws for Italy, and the 

16 Jean-Fran~ois Noel, 'Zur Geschichte der Reichsbelehnungen im 18.Jahrhundert', 
Mitteilungen des Osterreichischen Staatsarchivs, 21 (1968), rn6-22, at 120; Matthias Schnettger, 
'Das Alte Reich und Italien in der friihen Neuzeit', Quellen und Forschungen aus italienischen 
Archiven und Bibliotheken, 79 (1999), 344-420, at 366. 

17 Leopold Auer, 'Reichshofrat und Reichsitalien', in Matthias Schnettger and Marcello 
Verga (eds.), L'lmpero e !'Italia nella prima eta moderna: Das Reich und !talien in der Friihen Neuzeit 
(Bologna, 2006), 27-40. 

18 Claudio Donati, 'Tra urgenza politica e memoria storica: la ricomparsa dei ghibellini 
e dei guelfi nell'Italia de! primo settecento', in Marco Gentile (ed.), Gue!fi eghibellini nell'ltalia 
de! Rinascimento (Rome, 2005), w9-28. 
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jurisdiction of the Imperial Aulic Council. 19 Documentary evi-
dence of this jurisdiction has been preserved in the numerous doc-
uments of the Judicialia Latina held by the Haus-, Hof- und 
Staatsarchiv in Vienna, and in the archives of the imperial 
plenipotentiaries in Milan, and numerous other archives at 
regional level. The legal and constitutional basis for imperial Italy 
forming an integral part of the Empire was its feudal structure, 
which was protected and kept alive by the Imperial Aulic Council. 
This integration of northern Italy into the Empire's feudal system 
is another significant feature of its constitutional structure, and 
one which must be taken into account when discussing the thesis 
of the complementary Empire-State. 

The protection ofless powerful feudal tenants against contesta-
tions by the bigger territories, sometimes pursued against the 
intentions of the emperor's policy, was one of the activities by 
which the Council stabilized the complex balance between the 
various components of the constitutional status of imperial Italy. 
Sometimes advisers at the imperial court were prepared to sacri-
fice the interests of the Empire rather than those of Austria as a 
great power,20 but, on the whole, imperial policy tried to maintain 
its protective function for the minor fiefs. This aim is illustrated, 
among other things, by dispatching imperial commissions to Italy 
whose members often came from the ranks of the Imperial Aulic 
Council, 21 and by the creation of institutions such as the Fiscalate 
for Italy or the Plenipotenz. 22 The Council's activities in drawing 

19 Concerning imperial jurisdiction in Italy, see Matthias Schnettger, Principe sovrano oder 
civitas imperialis: Die Republik Genua und das Alte Reich in der Friihen Neu;::eit 1556--1797 (Mainz, 
2006), 238-412. 20 Schnettger, 'Altes Reich und Italien', 357. 

2 I On the activities of imperial commissions in Italy see Gerhard Rill, 'Die Garzweiler-
Mission 1603/ 4 und die Reichslehen in der Lunigiana', Mitteilungen des Osterreichischen 
Staatsarchivs, 31 (1978), 9-25, at 20--2; Schnettger, 'Altes Reich und Italien', 388 and n. 145; 
id., Principe sovrano, 244ff. and 462ff. for Finale and Auila. 

22 For Plenipotenz and Fiscalate see Guido de! Pino, 'Un problema burocratico: la 
plenipotenza per i feudi imperiali in Italia e il suo archivio tra XVII e XVIII secolo', 
Rassegna degli Archivi di Stato, 54 (1994), 551-83; Gernot Peter Obersteiner, 'Das 
Reichshoffiskalat 1596 bis 1806: Bausteine zu seiner Geschichte aus Wiener Archiven', in 
Anette Baumann et al. (eds.), ReichspersonaL· Funktionstriigerfor Kaiser und Reich (Cologne, 2003), 
89-164, esp. 1341f. and 144ff. For the competition with the Reichshofrat see Schnettger, 
'Altes Reich und Italien', 389-91; Karl Otmar von Aretin, 'Die Lehensordnungen in Italien 
im 16. und 17. Jahrhundert und ihre Auswirkungen auf die europaische Politik', in 
Hermann Weber (ed.), Politische Ordnungen und so;::iak Kriffie im Allen Reich (Wiesbaden, 1980), 
53-84, at 63-5; Karl Otmar von Aretin, Das Alte Reich 1648-1806, 4 vols. (Stuttgart, 1993-
2000), i. 208 n. 57. Correspondence of the Pknipoten;:: with the Imperial Aulic Council is pre-
served in Haus-, Hof- und Staatsarchiv, Vienna, Plenipotenz in Italien, boxes 1-6. 
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up an inventory of the minor imperial fiefs had the same 
purpose.23 

II 

By comparison, the Imperial Aulic Council's function as a court of 
justice was for a long time of only secondary importance, although 
it dated from the very beginning of its existence. Only gradually, 
from the second half of the sixteenth century, did this function 
become more prevalent, until the Council was regarded primarily 
as a supreme court of justice, responsible to and controlled by the 
emperor. As Sabine Ullmann has shown, this may have started 
during the reigns of Maximilian II (r. 1564-76) and Rudolf II (r. 
1576-1612).24 The latter increasingly used the Council for the reso-
lution of religious grievances in favour of the Catholic side, 25 thus 
provoking the criticism of Protestant princes, who made the 
Council's decisions one of the issues of the Westphalian peace nego-
tiations. Nonetheless, an increasing number of complaints, also from 
the ranks of the Protestants, was addressed to the Imperial Aulic 
Council. 26 One reason may have been the Council's more flexible 
proceedings, which meant that results could be expected more 
quickly than from the notoriously slow Imperial Chamber Court. 27 

Sometimes, attempts by the parties concerned to play one court off 
against the other may have been decisive. Once the Westphalian 
peace treaties had defined the relationship between the confessions 
there was also less room for confessional struggles, which made the 
Imperial Aulic Council more attractive to Protestant plaintiffs. 
Rather surprisingly, therefore, the negotiations at Munster and 
Osnabriick, where the Estates had tried to limit the emperor's judi-
cial functions, partly enhanced his position in this field. 28 

23 Auer, 'Reichshofrat und Rcichsitalien', 31-3 and n. 23. 
24 Ullmann, Geschichte aef der langen Bank, w7. It is not true, however, as stated by 

Hughes, Law and Politics, 36, that by the end of the sixteenth century the council had devel-
oped into a purely judicial body. 

25 Stefan Ehrenpreis, Kaiserliche Gerichtsbarkeit und Korifessionskoriflikt: Der Reiclzshefrat unter 
Rudolf II. 1576--1612 (Gottingen, 2006), 16-17 and 281-6. 

26 Ibid. 281. Under Charles V some Protestant Estates already preferred to address 
their complaints to the emperor rather than to the Imperial Chamber Court; see Gabriele 
Haug-Moritz, 'Die kaiserliche Gerichtsbarkeit in der Deutung der Protestanten der 
Reformationszeit', in Auer, Ogris, and Ortlieb (eds.), Hiichstgerichte in Europa, 215-32. 

27 This position may be regarded as communis opinio of modem research, see e.g. Sellert, 
'Reichshofrat', 40£f. 

28 This is emphasized by Volker Press, 'Die kaiserliche Stellung im Reich zwischen 
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Another feature of the Imperial Aulic Council's judicial func-
tion, one which may have contributed to its attractiveness, was that 
it left great scope for mediation as cases did not necessarily have to 
be concluded with a formal verdict. Frequently the Council aimed 
to achieve a compromise acceptable to both parties by appointing 
special commissions. 29 Sometimes submitting a complaint to the 
Imperial Aulic Council was enough to induce the other party to 
compromise. Mention may also be made in this context of the pro-
ceedings against witches in which both the Imperial Aulic Council 
and the Imperial Chamber Court made successful attempts to limit 
unnecessary and unjustified cruelties. 30 On the whole, the Imperial 
Aulic Council's judicial function increased the chances of general 
access to law, equity, and equal treatment at court, though not of 
equality before the law, which would have been incompatible with 
the basic principles of society in the ancien régime. In any case, the 
Council had an important role in the process of increasing juridi-
fication (V errechtlichung) of conflicts in the early modern period, 
in setting an example for the establishment of new courts of appeal, 
and in the institutional development of jurisdiction in general. 31 

III 

With regard to political issues, the aulic council and later the 
Imperial Aulic Council gained an important role in conflicts 
between the territorial princes and their Estates or their subjects, 
in constitutional disputes, especially in the imperial cities, and in 

1648 und 1740: Versuch einer Neubewertung', in id., Das Alte Reich: Ausgewiihlte Aef.riitze, 
ed.Johannes Kunisch (Berlin, 1997), 189-222. A renewal of Protestant criticism, however, 
is discernible during the eighteenth century; see Hughes, Law and Politics, 46 and Haug-
Moritz, 'Des Kaysers rechter Arm', 32ff. 

29 For recent research on commissions see Eva Ortlieb, Im Aeftrag des Kaisers: Die kaiser-
lichen Kommissionen des Reichshefrats und die Regelung von Konflikten im A/ten Reich (1631 1657) 
(Cologne, 2001) and Ullmann, Geschichte aef der langen Bank with additional bibliographical 
references. 

30 Peter Oestmann, Hexenprozesse am Reichskammergericht (Cologne, 1997); Britta Gehm, 
Die Hexenve,:folgung im Hochstiji Bamberg und das Eingreifen des Reichshefrats zu ihrer Beendigung 
(Hildesheim, 2000). 

31 Mention must be made of the superior courts at Gelle, Wismar, and Jena, and the 
supreme court of cassation in Berlin; cf. Ortlieb and Westphal, 'Hiichstgerichtsbarkeit', 
294; Siegrid Westphal, Kaiserliche Rechtsprechung und herrschefiliche Stabilisierung: Reichsgerichts-
barkeit in den thiiringischen T erritorialstaaten 1648-1806 (Cologne, 2002), 67; Hughes, Law and 
Politics, 38 and n. 58, all with references to additional literature. 
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cases of maladministration by imperial Estates which fell under 
the remit of the Debitkommissionen. The Council's attitude de-
pended on individual circumstances and must be examined in 
every individual case. There is nothing to suggest a biased policy 
which, on principle, favoured the power of princes, or the existing 
rights of Estates and subjects. 32 At most, we may detect an 
endeavour to maintain the Empire's constitutional system with its 
delicate balance of sometimes conflicting components, for whose 
sake sometimes retarding and sometimes progressive decisions 
were regarded as best from case to case. 

The council's interventions in the constitutions of imperial cities 
which were based on the position of the emperor as their supreme 
overlord were particularly important.33 These repeated interven-
tions led AdolfLaufs to state that the Imperial Aulic Council was, 
in fact, the actual governing body of the Holy Roman Empire. 34 

Though exaggerated, this statement points to the possibilities that 
were at the Council's disposition. An important turning point was 
marked by the Westphalian peace treaties. As Thomas Lau has 
shown, before and during the Thirty Years War the emperors 
tried to use the Imperial Aulic Council to achieve a settlement of 
religious conflicts in imperial cities. This necessitated putting a 
certain amount of pressure for compromise on the respective 
municipal oligarchies. 35 By securing the confessional status quo, 
the Westphalian peace treaties rendered such compromises 
unnecessary, thus considerably improving the prospects of oppos-
ing citizens addressing complaints to the council, and, conse-
quently, boosting their numbers.36 Under the reign of Charles VI 
(r. 1711-40) and the guiding influence of his vice chancellor, 
Friedrich Karl von Schonborn (1674-1746), who held this office 
from 1705 to 1734, the prevailing policy attempted to modernize 

32 Individual attitudes, however, must be taken into account. Hughes, Law and Politics, 
59 states that Count Ernst Friedrich von Windischgratz, president of the Imperial Aulic 
Council from 1713 to 1727, had a reputation for favouring the rights of Estates and mediate 
subjects against those of their rulers. 

33 See also the essay by Scott Dixon in this volume. 
34 AdolfLaufs, Die Veifassung und Verwaltung der Stmlt Rottweil 1650--1806 (Stuttgart, 1963), 

31 n. 5; see Leopold Auer, 'Das Archiv des Reichshofrats und seine Bedeutung ftir die 
historische Forschung', in Bernhard Diestelkamp and Ingrid Scheurmann (eds.), 
Friedenssicherung und Rechtsgewtihrung: Seeks Beitriige zur Geschichte des Reichskammergerichts und der 
obersten Gerichtsbarkeit im alten Europa (Bonn, 1997), n7-30, at 122; Ehrenpreis, Kaiserliche 
Gerichtsbarkeit, 15. 

35 Thomas Lau, Biirgerunruhen und Biirgerprozesse in den Reichssttidten Miihlhausen und 
Schwtibisch Hall in der Friihen Neuzeit (Berne, 1999), 446ff. and 516ff. 36 Ibid. 517. 
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the administration of the imperial cities on a uniform model and 
to strengthen their ties with the emperor. Significant examples of 
this policy were the Council's verdicts in the constitutional con-
flicts in Frankfurt and Augsburg which restricted the power of the 
city councils in favour of controlling bodies manned by citizens 
from outside the council oligarchy. At the same time, this policy 
strengthened the position of the Imperial Aulic Council, making 
its function closer to that of a constitutional high court. 37 It goes 
without saying that it was less easy to implement such a policy 
against the more powerful princes of the Empire, but examples 
such as Mecklenburg and East Frisia demonstrate the emperor's 
ability to interfere in conflicts between princes and their Estates, 
even in these cases. 38 The Imperial Aulic Council also played a 
significant part in stabilizing the Empire's political order when 
matters concerning the succession within princely houses were at 
stake.39 

Finally, both supreme courts of the Empire guaranteed a certain 
degree of protection against arbitrary actions, including complaints 
by officials against their princes, 40 or cases of denied justice in which 
even existing privileges de non appellando could be overruled by the 
Council. Its function in between a court of justice and a counselling 
body provided the Imperial Aulic Council with the role of mediator 
in many smaller conflicts between the people and their local author-
ities, thus limiting arbitrary action and giving ordinary subjects an 
opportunity to voice their grievances. So far, however, the role of 
both supreme courts in these local conflicts has been examined in 
detail only for a few regions, such as Thuringia and the Wetterau, 
and with respect to the Imperial Chamber Court rather than to the 
Imperial Aulic Council.41 Consequently, much remains to be done 
by future researchers. Attention should also be drawn to the influ-
ence the emperor exerted in appointing Debitkommissionen to take 
control of the financial administration of immediate territories of 
the Empire in order to protect their subjects against maladministra-
tion and disproportionate encumbrance.42 A spectacular example 

37 Ibid. 519. 
38 A detailed discussion of the role of the Imperial Aulic Council in these two cases is 

the topic of Hughes, Law and Politu:s. See also Aretin, Altes Reich, i. 9df. 
39 See Westphal, Kaiserliche Rechtsprechung, 93ff. with regard to Thuringia. 
40 See Ortlieb and Westphal, 'Hochstgerichtsbarkeit', 301. 
41 Auer, 'Archiv des Reichshofrats', 122 n. 33 and n. 34; Ortlieb and Westphal, 

'Hochstgerichtsbarkeit', 299; Westphal, Kaiserlu:he Rechtsprechung, 64ff. 42 Ibid. 26y-77, 
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from the later period of the Empire is the case of Rheingraf Karl 
Magnus of Grehweiler (1718-93) who contracted enormous loans, 
for which he forged the consent of his subjects, to pay for his build-
ing activities. When the fraud and his insolvency became apparent, 
he was sentenced to ten years in prison by the Imperial Aulic 
Council.43 

In compliance with its role within the constitutional system of 
the Empire, the Imperial Aulic Council had to cooperate with 
several other institutions, first and foremost with the Imperial 
Chamber Court. This relationship seems to have been character-
ized by an attitude alternating between competition and cooper-
ation. 44 Cooperation was also necessary with the diet and the 
circles of the Empire in cases in which the imperial ban 
(Reichsacht) was declared and executed, and with the imperial 
fiscal in his capacity as plaintiff on behalf of the emperor. The 
emperor's often criticized influence on the Council's decisions was 
normally exerted after deliberations in the privy council and in 
reaction to the Imperial Aulic Council's vota ad imperatorem. Finally, 
the Imperial Aulic Council had to be in close contact with the 
Imperial Chancery (Reichskanzlei) in drawing up and dispatching 
fair copies of the Council's decisions. 

IV 

In conclusion, it can be stated that in one respect the Imperial 
Aulic Council's achievement consisted in the contribution it made 
to an increase in the rule oflaw and the guarantee of broad access 
to legal remedies that it offered. Another aspect of its success was 
that it was instrumental in maintaining the functional effectiveness 
of the highly complex constitutional mechanism of the Old Reich. 
Neither of these involved merely clinging to tradition; both 
allowed space for further development, even if only cautiously. 
This included procedural matters and an exemplary role in the 
formation of higher courts, and, above all, interventions in muni-
cipal government which generated the process of careful modern-

43 Auer, 'Archiv des Reichshofrats', 126. 
44 That the relationship must not be seen, as was often the case in older literature, 

exclusively in terms of competition is now emphasized by Wolfgang Sellert, 'Pax Europae 
<lurch Recht und Verfahren', in Auer, Ogris, and Ortlieb (eds.), Hiichstgerichte in Europa, 
97-114, at 106 and n. 56. 
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ization and identity-building in what Mack Walker almost forty 
years ago described as 'home towns'.45 

The Imperial Aulic Council naturally passed through different 
phases in its evolution as a crucial prop of the constitution of the 
Old Reich,46 and it did not acquire equal authority in all the 
regions of the Empire. Yet most recent research has shown clearly 
that its activities had a far greater impact on northern Germany 
and the Baltic region than has previously been thought;47 the 
notion of the Reichsferne, or distance from the imperial centre, of 
those areas therefore needs to be modified to some extent. If the 
Old Reich was able to maintain its traditional constitutional struc-
tures remarkably intact right up to the cataclysm unleashed by 
the French Revolution, this was because of its ability to satisfy the 
needs of most of its corporate parts. Despite its shortcomings, 
which must not be overlooked, the working of the Imperial Aulic 
Council contributed substantially to that state of affairs. 

45 Mack Walker, German Home Towns: Communi/y, State and General Estate, 1648-1871 
(Ithaca, NY, 1971). See Gerald Strauss, 'The Holy Roman Empire Revisited', Central 
European History, II (1978), 290-301, at 294. 

46 A very useful guide is provided by Eva Ortlieb and Gert Polster, 'Die ProzeBfrequenz 
am Reichshofrat (1519-1806)', <,eitschrifl.far Neuere &chtsgeschichte, 26 (2004), 189-216. 

47 Nils Jorn and Michael North (eds.), Die Integration des siidlichen Ostseeraumes in das Alte 
Reich (Cologne, 2000). 




