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Does the Holy Roman Empire Need 

a New Institutional History? 
SIEGRID WESTPHAL 

In 1999, an essay by Johannes Burkhardt entitled 'On the Early 
Modern Period's Right to be Politically Interesting' appeared in 
the Zeitschrift für Geschichtswissenschajt. 1 In it, the author tackled 
those critics who had fiercely attacked his interpretation of the 
Peace of Westphalia.2 The dispute, however, was less about the 
Peace of Westphalia itself than about the future shape of early 
modern political history. Beginning with the conclusion of the 
peace treaty, Burkhardt had traced lines of development leading 
up to the present, an approach his critics attacked as drawing 
hasty parallels, or as revisionist. More than anything, his critics 
took exception to his claim that the Peace of Westphalia provided 
the Empire with a formally agreed upon, written constitution in 
the modern understanding of the word. In his riposte, Burkhardt 
insisted that developments in the early modern era cannot simply 
be detached from the nineteenth and twentieth centuries, but 
rather formed an essential part of German history. He upheld the 
traditional lines of parliamentarianism, federalism, and the rule 
oflaw, and implied that his critics had simply underestimated the 
significance of crucial findings of more recent research. His closing 
argument went as follows: 
Let us not hesitate to reconnect the early modem period ·with its political 
potentials. One of the era's particular achievements was the develop-

1 Johannes Burkhardt, 'Ober das Recht der Friihen Neuzeit, politisch interessant zu 
sein: Eine Antwort an Martin Tabaczek und Paul Munch', Z,eitschriflftir Geschichtswissen-
sch,ift, 50 (1999), 748-56. 

2 Id., 'Das groBte Friedenswerk der Neuzeit, der Westfalische Friede in neuer 
Perspektive', Geschichte in Wissenschafl und Unterricht, 49 (1998), 592-612; Martin Tabaczek, 
'Wieviel tragen Superlative zum historischen Erkenntnisfortschritt bei? Anmerkungen zum 
Beitrag van Johannes Burkhardt "Das groBte Friedenswerk der Neuzeit, der Westfalische 
Friede in neuer Perspektive"', Geschichte in Wissensch,ift und Unterricht, 50 (1999), 740--,; Paul 
Munch, '1648: Notwendige Nachfragen', Z,eitschrifl far Geschichtswissensch,ift, 47 (1999), 
329-33. 
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ment of the modern state and its institutions. It is precisely in this area 
that the early modern Empire has been most denigrated and that the 
consequences of its re-evaluation for our view of history remain to be 
fully recognized .... It is, however, precisely in this misunderstood insti-
tutional realm ... that its still-relevant potentials for development lie, 
and that the old Empire was already an early modern one. 3 

Heinz Duchhardt reached similar conclusions regarding the 
outcome of the Worms Reichstag of 1495, which saw the founding 
of the Imperial Chamber Court (Reichskammergericht) as well as 
the petpetuation and organization of the imperial diet (Reichstag): 
'If one criterion of the modem state is increased bureaucratization 
and institutional consolidation, then the tum of the fifteenth to 
the sixteenth century clearly represented a deep watershed for the 
Holy Roman Empire of the German Nation.'4 

In the context of the discussions surrounding the statehood of 
the Empire, 5 its institutions even serve as distinguishing criteria. 
The expansion of these institutions, coupled with a process of 
bureaucratization, the professionalization of personnel, and an 
intensification of procedures all substantiate the efficiency of the 
Empire. 6 Support for and the acceptance or enlisting of these 
institutions' services has been associated with a high degree of 
integration into the political system. Those who participated in, 
financed, or enlisted the services of these institutions belonged to 
the inner circle of the Empire, the so-called Reichs-Staat, while 
those who did not maintained only a loose relationship to it. 7 

Even the most vehement of critics of the Reichs-Staat theory8 

concede that, in one area at least, the Empire possessed a state-
3 Burkhardt, 'Recht', 756. 
4 Heinz Duchhardt, Deutsche Veifassungsgeschichte 149s-1806 (Stuttgart, 1991), 15. 
5 See the essays by Karl Otmar von Aretin and Georg Schmidt in this volume. 
6 Bernhard Diestelkamp, 'Verwissenschaftlichung, Biirokratisierung, Professionalisie-

rung und Verfahrensintensivierung als Merkmale friihneuzeitlicher Rechtsprechung', in 
Ingrid Scheurmann (ed.), Frieden durch &cht: Das &ichskammergericht von 1495 bis 18o6 (Mainz, 
1994), 110-17. 

7 Georg Schmidt, Geschichte des Alten &iches: Staat und Nation in tier Friihen Neu.-.eit 149s-1806 
(Munich, 1999), 44. 

8 Heinz Schilling, 'Reichs-Staat und friihneuzeitliche Nation der Deutschen oder 
teilmodernisiertes Reichssystem: Oberlegungen zu Charakter und Aktualitiit des Alten 
Reiches', Historische Zeitschrift, 272 (2001), 377-95; id., 'Das friihneuzeitliche Reich: 
Komplementarer Staat und fciderative Nation', Historische Zeitschrifl, 273 (2001), 371-99; 
Wolfgang Reinhard, 'Friihmoderner Staat und deutsches Monstrum: Die Entstehung des 
modernen Staates und das Alte Reich', ,?,itschriflfiir historische Forschung, 29 (2002), 339...'.57; 
Matthias Schnettger (ed.), Imperium Romanum--lrregulare Corpus--Teutscher &ichs-StoaL· Das 
Alte &ich im Verstiindnis der Zeitgenossen und der Historiographre (Mainz, 2002). 
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like quality in that it was classified as 'something approaching a 
working system for keeping the peace'. 9 Underlying this assertion 
is Winfried Schulze's notion of the juridification of social conflicts, 
by which he means the shift from violent conflict between the 
authorities and the country's subjects towards legal procedures.10 

While the other institutions of the Empire have been little exam-
ined thus far, 11 numerous works on the jurisdiction of the supreme 
courts have shown that the Imperial Chamber Court and the 
Imperial Aulic Council (Reichshofrat) contributed significantly to 
regulating conflicts and safeguarding peace in the Empire, and 
provided legal protection for a broad range of groups. 12 These 
findings have played a key role in establishing a lasting impression 
of the Empire as a system of law and peace, and have thus con-
tributed decisively to the elevation of its status. 

At the level of the Empire, imperial institutions have therefore 
been regarded as indicators of modem statehood. From the point of 
view of the territorial states of the Empire, however, researchers 
have tended to view them as instruments that impeded early 
modem statehood in the territories. The Imperial Aulic Council, in 
particular, was seen as an instrument of imperial power in the 
period following the Thirty Years War, 13 a central instrument of 

9 Reinhard, 'Friihmodemer Staat', 356. 
10 Winfried Schulze, Ein.fahrung in die Neum Geschicht,e (Stuttgart, 1987), 61; id., 'Die veriin-

derte Bedeutung sozialer Konflikte im 16. und 17.Jahrhundert', in Hans-Ulrich Wehler 
(ed.), Der deutsche Bauem/r:rieg 1524-1526 (Gottingen, 1975), 27,302. 

11 Axel Gotthard, Das Alt.e Reich 149s-1806 (Darmstadt, 2003), 169. 
12 See Jessica Jacobi, Besitzschutz vor dem Reichskammergericht (Frankfurt am Main, 1998); 

Rita Sailer, Untertanenproz;esse vor dem ReichskammergerichL· Rechtsschutz gegen die Obrigkeit in der 
z;weilm Ha!Jle des 18. Jahrhunderts (Cologne, 1999); Bernhard Ruthmann, Die Religionspro;:,esse am 
Reichskammergericht (155s-1648): EineAna!J,se anlumd ausgewiihlter Proz;esse (Cologne, 1996); Britta 
Gehm, Die Hexenverfolgung im Hochstift Bamberg und das Eingreifen des Reichsho.frats z;u ihrer 
Beeruligung (Hildesheim, 2000); Peter Oestmann, Hexenproz;esse am Reichskammergericht (Cologne, 
1997); Ralf-Peter Fuchs, Um die Ehre: Wes!ftilische Beleidigungsproz;esse vor dem Reichskammergericht 
152s-1805 (Paderbom, 1999); Friedrich Battenberg, Das Reichskammergericht und die]uden des 
Heiligen Riimischen Reiches: Geistliche Herrscha.ft und /corporative Veifassung tier Judenschqfi in Furth im 
Wuierspruch (Wetzlar, 1992); Barbara Staudinger, 'Die Resolutionsprotokolle des Reichs-
hofrats als Quelle zur jiidischen Geschichte', in Anette Baumann et al. (eds.), Proz;eflaklm als 
OJµlle: Neue Ansiitze z;ur Erforschung der Hiichslm Gerichtsbarkeit im Alim Reich (Cologne, 2001 ), 
u9-40; Stefan Ehrenpreis, Andreas Gotzmann, and Stephan Wendehorst, 'Von den 
Rechtsnormen zur Rechtspraxis: Ein neuer Zugang zur Rechtsgeschichte der Juden im 
Heiligen Romischen Reich? Eine Projektbeschreibung', Aschkenas, 11 (2001), 3g-58; Andreas 
Gotzmann and Stephan Wendehorst (eds.), Juden im Recht· Neue l;,ugiinge z;ur Rechtsgeschicht.e 
tier Juden im Alim Reich (Berlin, 2007). 

13 Hans Erich Feine, 'Zur Verfassungsentwicklung des Heiligen Romischen Reiches seit 
dem Westfalischen Frieden', l;,eitschrif/ der Sanigny-Stiftung.fiir Rechtsgeschicht.e: Germanistische 
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'imperial intervention in the territories', and thus largely responsible 
for the resurgence of imperialism in the aftermath of the Peace of 
Westphalia. 14 It was said to have acted as a counterweight to the 
country's rulers, or as a 'brake on the absolutism of the territorial 
princes', and therefore to have prevented the total repression of cor-
porative, 15 corporate, or municipal rights in the course of the sev-
enteenth and eighteenth centuries. Studies of numerous uprisings 
and revolts, as well as of complaints brought by subjects before the 
supreme courts of the Empire, 'which were perceived at best as an 
obstacle to the process of state-building initiated and promoted 
"from above", that is, by the princes and their courts and councils', 
have reached similar conclusions.16 In this context, scholars concede 
that the Imperial Chamber Court and the Imperial Aulic Council 
hindered the sovereigns in their absolutist efforts and consequently 
protected the subjects and their rights. 17 Historical development is 
consistently measured against the ideal of'absolute monarchy', and 
all deviations from this ideal are considered special cases. 18 

Abteilung, 52 (1932), 65-13s; Arno Buschmann, 'Kaiser und Reichsverfassung: Zur 
verfassungsrechtlichen Stellung des Kaisers am Ende des 18.Jahrhunderts', in Willielm 
Brauneder (ed.), Heiliges Romisches Reich und modeme Staatlichkeit (Frankfurt am Main, 1993), 
41-66; Volker Press, 'Die kaiserliche Stellung im Reich zwischen 1648 und 1740: Versuch 
einer Neubewertung', in Georg Schmidt (ed.), Stiinde und Gesellschajl imAlten Reich (Stuttgart, 
1989), 51-80; Volker Press, 'Der Reichshofrat im System des friihneuzeitlichen Reiches', 
in Friedrich Battenberg and Filippo Ranieri (eds.), Geschicht,e der Z,entra{iustk in Mit/.eleuropa: 
Festschrijlfiir Bernhard Diest,elkamp zum 65. Geburtstag (Weimar, 1994), 349-64; Sigrid Jahns, 
'Die Reichsjustiz als Spiegel der Reichs- und Religionsverfassung', in Klaus BuBmann and 
Heinz Schilling (eds.), 1648: Krieg und Frieden in Europa, i: Religion, Recht und Gesellschajl 
(Munster, 1998), 455-63. 

14 Press, 'Kaiserliche Stellung', 70. 
15 Press, 'Reichshofrat', 357; Michael Hughes, 'The Imperial Aulic Council ("Reichs-

hofrat") as Guardian of the Rights of Mediate Estates in the Later Holy Roman Empire: 
Some Suggestions for Further Research', in Rudolf Vierhaus (ed.), Herrschajlsvertriige, 
Wahllrapitukltionen, Fundamentalgeset;;.e (Giittingen, 1977), 192-204. 

16 Markus Meumann and Ralf Prove, 'Die Faszination des Staates und die historische 
Praxis: Zur Beschreibung von Herrschaftsbeziehungen jenseits teleologischer und 
dualistischer Begriffsbildungen', in eid. (eds.), Herrschl!ft in der Friihen Neuzeit: Umrisse eines 
qynamisch-kommuniko.tiven Pro~ses (Munster, 2004), 11-49, at 37. 

17 Michael Hughes, Law and Politics in Eight,eenth-Century Germany: 1ne Imperial Aulic Council 
in the Reign ef Charles VI (Woodbridge, 1988); Gabriele Haug-Moritz, Wiirttembergischer 
Stii.ndekoriflikt und deutscher Dualismus: Ein Beitrag ;:.ur Geschicht,e des Reichsverbands in der Mitt,e des 
18. Jahrhunderts (Stuttgart, 1992); ead., 'Die Behandlung des wilrttembergischen Stande-
konflikts unter Herzog Carl Eugen durch den Reichshofrat (1763/64-1768/70)', in 
Diestelkamp (ed.), Funlction, 105-33; see Werner TroBbach, Bauern 1648-1806 (Munich, 
1993); Karl S. Bader and Gerhard Dilcher, Deutsche Rechtsgeschicht,e: Land und Stadt, Burger 
und Bauern im A/ten Europa (Berlin, 1999); Thomas Lau, Biirgerunruhen und Biirgerpro;:.esse in den 
Reichsstiidten Miihllzausen und Schwiibisch Hall in der Friihen Neu;:.eit (Berne, 1999). 

15 Meumann and Prove, 'Faszination', 29. 



Does the Empire Need a New History? 81 

Regardless of how historians perceive the institutions of the 
Empire, aspects of modernization theory are always involved. 
Concepts such as juridification or absolutism, which have been 
heavily influenced by this train of thought, treat institutions as 
instruments that enforce centralized state authority in the hands 
of the ruler and produce a uniform population of subjects. Hence, 
these concepts can be used to trace the genesis of a modern state, 
its organs, and political forms. 19 From this perspective, institutions 
are limited to state authorities. Thus for German historians, insti-
tutional history has been above all the history of authority within 
the framework of constitutional and/ or administrative history 
(Gustav Schmoller, Otto Hintze, or Fritz Hartung), and has been 
conceptualized within the traditional history of development. 

To this day, little has changed in this respect. Although those 
of a more social scientific bent have long deemed institutions to be 
an important topic of research for social history, alongside social 
classes, groups, and structures, the underlying notion of institu-
tions has been excessively schematic. Analyses of the socio-politi-
cal structures and processes ignored the internal workings of 
institutions. Moreover, many scholars even avoided institutional 
history altogether because they equated it with the older political 
history, characterized by the history of policy and the constitution. 
For this reason, it is time for a new institutional history of the 
Empire-one concerned less with the achievements of institutions 
in state-building and, in keeping with the more modern institu-
tional theory and research on authority, more with people's 
actions as well as with social practices. To what end and in what 
way did they enlist the services of the institutions? How did their 
use affect how the institutions were set up? What, in turn, did this 
mean for the authorities that made these institutions available? 

These questions will be addressed in two stages. I shall begin 
by presenting some new institutional theories and research on 
authority. Then I will consider whether such approaches permit 
us to reassess the institutions of the Empire, especially in regard to 
the jurisdiction of the supreme courts. 

19 Reinhard Bllinkner, 'Oberlegungen zum Verhii.ltnis von Geschichtswissenschaft und 
Theorie politischer lnstitutionen', in Gerhard Gohler (ed.), Die Eigenart der Institutionen: <,um 
Pro.ft/ politischer Institutionentheorie (Baden-Baden, 1994), 85-122, at 96. 
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I 

In Germany, in particular, an increased interest in new institu-
tional theory, which feeds off systems theory (Niklas Luhmann) 
and action theory (Pierre Bourdieu), has emerged only in the past 
decade. These approaches, which are associated especially with 
the names of Gerhard Göhler (theory of political institutions) and 
Karl-Siegbert Rehberg (theory and analysis of institutional mech-
anisms), reject the notion that institutions are 'entities seemingly 
independent of human agency, each with its own history and 
logic, to which human beings are subjugated as objects'.20 The 
focus should no longer be on long-term structures and processes, 
but rather on human beings and their social and political praxis. 
Following Max Weber, institutions are understood here in ideal-
typical terms as 'social regulations', in which 'the principles and 
validity claims of an order are expressed symbolically'.21 While 
they are, relatively speaking, 'ordering and orienting perform-
ances calculated for stability and duration', they are also subject 
to cultural change in an ongoing process of transformation. 22 In 
addition to underlining the procedural aspect, the integration of 
determination and decision-making, along with symbolicity, are 
cited as the elements most vital for understanding the institutional 
realm. 23 Based on the theory that every culture or era leaves its 
mark on a specific institutional culture, 24 the aim is to develop a 
cultural history of politics in the early modem era. The decisive 
factor here, scholars have argued, is the explication of historical 
stages for a variety of spheres of action. 25 Modem institutional 
theory therefore asks specifically about processes of formation, 
that is, the concrete historical circumstances under which institu-
tions emerged, as well as of institutionalization and transforma-

20 Bliinkner, 'Oberlegungen', rn4. 
21 Karl-Siegbert Rehberg, 'Institutionen als symbolische Ordnungen: Leitfragen und 

Grundkategorien zur Theorie und Analyse institutioneller Mechanismen', in Gohler (ed.), 
Eigenart, 47-84, at 56. 22 Ibid. 

23 Reinhard Bliinkner, 'Historizitiit, Institutionalitiit, Symbolizitiit: Grundbegriffiiche 
Aspekte einer Kulturgeschichte des Politischen', in Barbara Stollberg-Rilinger (ed.), Was 
heijJt Kulturgeschichte des Politischen? (Berlin, 2005), 71-g6. 

24 Wolfgang Reinhard, Geschichte der Staatsgewalt: Eine vergleichende V eif assungsgeschichte 
Europas von den Aefdngen bis ;:ur Gegenwart (Munich, 1999), 125. 

25 Bliinkner, 'Historizitiit', 93; see Gerhard Gohler, 'Der Zusammenhang von 
Institution, Macht und Repriisentation', in id. (ed.), lnstitution-Macht--Repriisentation: Wl/fo'r 
politische Institutionen stehen und wie sie wirken (Baden-Baden, 1997), 11-62. 



Does the Empire Need a New History? 

tion, and institutional mechanisms (discourse, semantics, symbols) 
in particular. To date, studies in early modem history have paid 
little attention to these proposals from modem institutional theory. 
'Court' and 'constitution' are cited as examples of potential 
spheres of action. However, the objects of study listed in this 
context are outlined only briefly, and in no way paint a consistent 
picture of early modem political culture. 26 

It would appear expedient here to incorporate an already well-
researched sphere of action, for instance, the highest legal authority 
in the Empire, which was responsible for central orientations of 
meaning such as the preservation of peace and corresponding 
social regulations. 27 The Imperial Chamber Court and Imperial 
Aulic Council, as tangible political institutions, may be regarded 
in this context as 'control systems for the creation and implemen-
tation of binding decisions relevant to the whole of society', 28 as 
well as authorities that mediate the cultural production of meaning 
and express values, norms, and ideas through symbolicity.29 

While the concrete historical circumstances of the advent and 

26 Blankner, 'Historizitat', 93-5. 
27 Friedrich Hertz, 'Die Rechtsprechung der hochsten Reichsgerichte im romisch-

deutschen Reich und ihre politische Bedeutung', Mittei/ungen des Instituts .fur Osterreichische 
Gescluchtiforschung, 69 (196!), 331-58; Bernhard Diestelkamp (ed.), Die politische Funktion des 
Reichskammergerichts (Cologne, 1993); id., 'Tendenzen und Perspektiven in der Erforschung 
der Geschichte des Reichskammergerichts', in id. (ed.), Recht und Gericht im Heiligen Riimischen 
Reich (Frankfurt am Main, 1999), 277-82; id., 'Ungenutzte Quellen zur Geschichte des 
Reichskammergerichts: Unbearbeitete Forschungsfelder', in Paul L. Neve (ed.), Een Rijk 
Gerecht (Nijmegen, 1998), 115-30; Scheurmann (ed.), Frieden durch Recht, Karl Harter, 'Neue 
Literatur zur Hochsten Gerichtsbarkeit im Alten Reich', /us commune, 21 (1994), 215-40; 
Jiirgen Weitzel, 'Ius publicum in den Prozessen vor dem Reichskammergericht', Bliitter far 
deutsche Landesgeschichte, 131 (1995), 171-87; Leopold Auer, 'Das Archiv des Reichshofrats 
und seine Bedeutung fur die historische Forschung', in Bernhard Diestelkamp and Ingrid 
Scheurmann (eds.), Friedenssicherung und Rechtsgewiihrung: Seeks Beitriige zur Geschichte des 
Reichskammergerichts und der obersten Gerichtsbarkeit im alten Europa (Bonn, 1997), 117-30; Siegrid 
Westphal, 'Zur Erforschung der Reichsgerichtsbarkeit-eine Zwischenbilanz',Jahrbuch der 
historischen Forschung (1999), 15-22; ead. and Stefan Ehrenpreis, 'Stand und Tendenzen der 
Reichsgerichtsforschung', in Baumann et al. (eds.), Prozeflakten, 1-1s; Anette Baumann and 
Eva Ortlieb, 'Netzwerk Reichsgerichtsbarkeit', in Birgit Feldner et al. (eds.), Ad Fontes 
(Frankfurt am Main, 2002), 23-36; Ralf-Peter Fuchs, 'The Supreme Court of the Holy 
Roman Empire: The State of Research and the Outlook', Sixteenth-Century]oumal, 34 (2004), 
9-27; Eva Ortlieb and Siegrid Westphal, 'Hochstgerichtsbarkeit im Alten Reich: 
Einflihrung', zeitenblicke, 3/i3 (2004). 

28 Gerhard Gohler, 'Wie verandern sich lnstitutionen? Revolutionarer und 
schleichender Institutionenwandel', in id. (ed.), Institutionenwandel (Opladen, 1997), 21-56, at 
29. 

29 Blankner, 'Historizitat', go; Rehberg, 'lnstitutionen', 56; Gerhard Gohler, 
'Einleitung', in id. (ed.), Institutionenwandel, 7-17, at 10. 
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institutionalization of the Imperial Chamber Court30 at least 
have been the subject of numerous studies and therefore need 
no further explanation here, we know far less about its trans-
formation, especially given the specific constellation of the dual 
authority of the Imperial Chamber Court and the Imperial Aulic 
Council. Why did a second judicial institution emerge with virtu-
ally identical competences? How did the dispensation of justice 
develop at each institution? Why did the Imperial Aulic Council, 
which was originally an advisory body to the emperor, increas-
ingly become a court oflaw? How did the Imperial Aulic Council 
come to surpass the Imperial Chamber Court after the Thirty 
Years War in terms of the use of its services? 

Only if we detect changes to the institutional configuration can 
we analyse these fundamental processes of transformation at the 
highest courts in terms of the new institutional theory.31 On the 
one hand, these include institutional mechanisms such as struc-
ture, function, presentation, and symbols. On the other, they also 
include the people concerned, players within the institutions, as 
well as those whom the institutions addressed, whereby we may 
assume a correlation here. In connection with the highest courts 
of the Empire, it is important to note that this was not a revolu-
tionary break involving the replacement of one institution by 
another, but rather a creeping change in institutions involving the 
distribution of continuity and change. 

With respect to present-day society, modem institutional theory 
has already proposed a variety of determining factors for meas-
uring change in institutions. Given the differing general condi-
tions, a simplistic application of these factors to early modern 
society is not advisable, although it does offer some vital starting 
points. Karl-Siegbert Rehberg, in particular, sees a close correla-
tion between an increase in the number of crises and increased 
recourse to institutions, which can also be applied to early modern 
history.32 Irrespective of the political system, institutions as modes 
of structure and order, stabilizing factors, or instruments of settle-
ment are always more in demand when crises turn into serious 

30 Eva Ortlieb, 'Vom koniglichen/kaiserlichen Hofrat zum Reichshofrat: Maximilian 
I., Karl V., Ferdinand I.', in Bernhard Diestelkamp (ed.), Das R.eichskammergericht· Der Weg 
zu seiner Griindung und die ersten]ahrzehnte seines Wirkens (1451-1527) (Cologne, 2003), 221-89. 

31 Gohler, 'Wie verlindern sich Institutionen?', 24-5. 
32 Karl-Siegbert Rehberg, 'lnstitutionenwandel und die Funktionsveriinderung des 

Symbolischen', in Gohler (ed.), Institutionenwandel, 94-118. 
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threats to society and lead to fear, insecurity, and disorientation. 
In these cases, institutions are expected to stabilize and guarantee 
the political order. In this context, institutional change is the result 
of differentiation and processes of change within society, brokered 
through the correlation between political institutions and their 
target groups. 

One can draw connections to research on early modem history 
here. More recent studies of authority in early modern history 
offer helpful starting points. 33 When it comes to focusing on the 
actions of people and/ or social practices, there is common ground 
with institutional theory. If the new institutional theory assumes a 
correlation between institutions and their target groups, more 
recent studies of authority refer to the principle of the use of the 
judiciary, the protection of subjects' interests, and the repercus-
sions this had for institutions. 34 Despite their diverse topics of 
study and approaches, the two methods stress the procedural 
aspect of political decision-making. At the same time, the notion 
that authority had to be repeatedly renegotiated and/ or reconsti-
tuted between the various levels in the light of changing general 
conditions is of prime importance for early modem history. 35 

Authority is defined as a 'communicative relationship between 
actors in unequal hierarchical positions', 36 with scholars arguing 
that interactions between the authorities and subjects intensified 

33 See Ronald G. Asch and Dagmar Freist (eds.), Staatsbildung als kultureller Prozess: 
Strukturwandel und Legitimation von Herrsckofl in der Friihen Neuzeit (Cologne, 2005); Stefan 
Brakensiek, Fiirstendiener-Staatsbeamte-Biirger: Amts.fiihrung und Lebenswelt der Ortsbeamten in 
niederhessischen Kleinstiidten (1750-1830) (Gottingen, 1999); Magnus Eriksson and Barbara Krug-
Richter (eds.), Streitkulturen: Gewalt, Koriflikt und Kommunikation in der liindlichen Gesellschafl (16.-
19.Jahrhundert) (Cologne, 2003); Ursula Loffier, Dii,jlicheAmtstriigerim Staatswerdungsprozess der 
Friihm NeuzeiL" Die Vermittlung von Herrschafl auf dem Lande im Herzogtum Mogdeburg, 17. und 18. 
Jahrhundert (Miinster, 2005); Ralf Prove and Norbert Winnige (eds.), Wissen ist MachL" 
Herrschefl und Kommunikation in Brandenburg-Preujlen 1600-1850 (Berlin, 20m); Prove and 
Meumann, Herrschafl. 

34 See Martin Dinges, 'Friihneuzeitlichejustiz:Justizphantasien undjustiznutzung am 
Beispiel van Klagen bei der Pariser Polizei im 18.Ja!Irhundert', in Heinz Mohnhaupt and 
Dieter Simon (eds.), Vortriige zur Justieforschung, i (Frankfurt am Main, 1992), 269-g2; Martin 
Dinges, '.Justiznutzungen als soziale Kontrolle in der Friihen Neuzeit', in Andreas Blauert 
and Gerd Schwerholf (eds.), Kriminalitiitsgeschichte: Beitriige zur Sozial- und Kulturgeschichte der 
Vonnoderne (Constance, 2000), 503-44; Francisca Loetz, 'L'infrajudiciaire: Facetten und 
Bedeutung eines Konzepts', ibid. 545-64. 

35 AlfLiidtke (ed.), Herrschafl als soziale Praxis: Historische und sozial-anthropologische Studien 
(Gottingen, 1991). 

36 Andre Holenstein, 'Klagen, anzeigen und supplizieren: Kommunikative Praktiken 
und Konfliktlosungsverfahren in der Markgrafschaft Baden im 18.Ja!Irhundert', in Erikson 
and Krug-Richter (eds.), Streitkulturen, 335-69, at 337. 



86 SIEGRID WESTPHAL 

over the course of early modern history. 37 They assign a decisive 
role to political institutions here. On the one hand, they claim that 
the authorities attempted to use institutions to exert stricter 
control over their subjects, while on the other providing media 
and processes of interaction and communication-'media and 
processes that subjects and communities used in a wide variety of 
ways on their own behalf and in their own interest. '38 

One conclusion is especially interesting with respect to the issue 
at hand. In utilizing the courts, authorities, or administrative 
instances, subjects not only adopted new communicative practices 
but also advanced the shaping of institutions by forcing the powers 
that be to turn the proffered instruments of conflict resolution into 
permanent fixtures. Significant influence over the institutionaliza-
tion process is attributed to those who used the courts. 39 Secondly, 
because of the use made of institutions, the authorities, whose task 
it was to safeguard the range of institutions, are said to have been 
'forced into the role of a mediator or third force who decides the 
conflict'. 40 

In summarizing the two approaches, one can make the follow-
ing claim about early modern institutions: institutions are places 
of communication where authority is continuously negotiated 
under constantly changing conditions. An intensification of crises 
as a consequence of social differentiation processes leads to an 
increased use of institutions to re-establish order and stabilize 
society. Target groups or clients affect institutions by availing 
themselves of their services, thereby not merely perpetuating but 
also changing the institutions. At the same time, change occurs 
insidiously and also has repercussions for the role of those provid-
ing the services within the institutions. 

37 André Holenstein, 'Gute Policry' und lokale Gesellscha.ft im Staal des Ancien Regime: Das 
Fallbeispiel der Markgrefscha.ft Baden-(Durlach), 2 vols. (Ttibingen, 2003); id., 'Kommunikatives 
Handeln im Umgang mit Policeyordnungen: Die Markgrafschaft Baden im 18. 
Jahrhundert', in Asch and Freist (eds.), StaatsbiMung, 191-208; see the review ofHolenstein, 
'Gute Policry' by Frank Konersmann in ,?,eitschrifl far historische Forschung, 33 (2006), 141-5; 
Heinrich Richard Schmidt, 'Pazifizierung des Dorfes: Struktur und Wandel von 
Nachbarschaftskonflikten vor Bemer Sittengerichten 1570-1800', in Heinz Schilling (ed.), 
Ki.rchen::.ucht und So::.iaMis::.iplinierung im friihneu::.eitlichen Europa (Berlin, 1994), 91-128; Ulinka 
Rublack, 'Frtihneuzeitliche Staatlichkeit und lokale Herrschaftspraxis in Wtirttemberg', 
,?,eitschri.ftfar historische Forschung, 24 (1997), 347,6. 38 Holenstein, 'Praktiken', 337. 
~~~ w~ 



Does the Empire Need a New History? 

II 

Since early modem history has scarcely drawn upon the new insti-
tutional theory, and the research on authority as a cultural process 
has only explored local examples, it is worth testing them jointly 
on the highest courts of the Empire.41 For, in addition to the insti-
tutions of the country's rulers, the Imperial Chamber Court and 
the Imperial Aulic Council provided institutional services to which 
subjects could take recourse in civil law cases if they had 
exhausted the options for appeal at the territorial level.42 Even in 
the case of the restricted right of appeal (privilegium de non appel-
lando), which was intended to restrict or prevent subjects from 
lodging appeals with the imperial courts, and in the case of crim-
inal proceedings, which were supposed to be heard only at the 
local or territorial courts, all sections of the population neverthe-
less found ways and means of gaining access to the highest 
courts.43 Against this background, it is hard to understand why 
studies of the local practice of authority stop at territorial borders, 
thereby limiting the sphere of influence of authority, since the 
imperial courts were undeniably open to subjects.44 

Although their original purpose was to ensure the maintenance 
of peace throughout the land, 45 not only did their competencies 
gradually increase--as we now know from quantitative studies-
but instances of recourse to the individual courts also rose 
unevenly.46 If local use of the judiciary was a decisive factor in 
shaping territorial institutions, the same could also be said of the 
highest courts at the imperial level. In this context, a look at the 

41 Karl Harter, 'Das Reichskammergericht als Reichspoliceygericht', in Battenberg and 
Ranieri (eds.), Gesckichte der ,<,entraijustii;, 23,52; see Matthias Weber, Die Reichspolizeiordnur,gen 
von 1530, 1548 und 1577: Historiscke Einfohrung und Edition (Frankfurt am Main, 2002). 

42 See Gotthard, Reich, 28-30. 
43 Ulrich Eisenhardt, Die kaiserlichen Privilegia de non appellando (Cologne, 1980). 
44 See Magnus Eriksson and Barbara Krug-Richter, 'Streitkulturen-Eine Einfiihrung', 

in eid. (eds.), Streitkulturen, 1-16, at 2; Sailer, Untertanenpro;;esse-, Mark Hiiberlein, 'Einleitung', 
in id. (ed.), Deviom;, Wuierslllnd und Herrscha.ftspraxis in der Vonnoderne: Studien zu Koriflikt,en im 
siidwestdeutschen Raum (15.-18. Jahrhundert) (Constance, 1999), 9-32, at 9-12. 

45 SeeJiirgen Weitzel, 'Die Rolle des Reichskammergerichts bei der Ausformung der 
Rechtsordnung zur allgemeinen Friedensordnung', in Scheurmann, Frieden durch Recht, 40-
8; Peter Schmid, 'Die Reformbeschliisse von 1495 und ihre politischen Rahmen-
bedingungen', in Diestelkamp (ed.), Reichskammergericht, n7-44; Ortlieb, 'Hofrat'. 

46 See Eva Ortlieb and Gert Polster, 'Die Prozessfrequenz am Reichshofrat (1519-
1806)', ,<,eitschri.fifor Neuere Rechtsgeschichte, 26 (2004), 189-216; Filippo Ranieri, Recht und 
Gesellscluift im ,<,eillllter der Re;;eption: Eine rechts- und sozialgeschichtlicke Ana[J,se der Tiitigkeit des 
Reichskammergerickts im 16. Jakrhundert, 2 vols. (Cologne, 1985); see also n. 27 above. 
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early development of the Imperial Chamber Court and the 
Imperial Aulic Council reveals how important it is to consider not 
just the intentions of the emperor and the imperial Estates or the 
activities of the institutions, but also the needs and wishes of the 
target groups and users of institutions. 

The much-discussed question of why Emperor Maximilian I (r. 
1493-1519) restructured his privy council in 1497-8 as part of 
administrative reforms can be assessed differently against this 
background. Apart from the political considerations of mitigating 
the Imperial Chamber Court, which was constituted in 1495 and 
had a corporative character, with a supreme court controlled by 
the emperor and thus recapturing the political initiative as part of 
imperial reforms, the large number of supplications to the 
emperor suggests that the 'imperial ruler--independent of the 
existence of a supreme court-remained the contact person for 
hard pressed subjects in legal disputes as well, so that a special 
agency to deal with these matters could appear sensible'.47 At the 
same time, in light of the extensive research on trials involving the 
peasantry, one should stress that this was not simply a case of 
altercations between subjects and the authorities, but concerned 
a far broader range of conflicts. 

The observations that in the early stages of the Empire under 
emperors Maximilian, Charles V (r. 1519-56), and Ferdinand I (r. 
1558-64) all three respective aulic councils 'displayed comparable 
structures and treated similar issues', and that these privy councils 
therefore presumably lived on in the later Imperial Aulic 
Council,48 also points to the unaltered needs and requirements of 
subjects. The same can be said of the Imperial Chamber Court, 
which followed in a line of continuity with the royal courts of the 
period before 1495 in terms of procedural law and cases and plain-
tiffs heard. 49 Consequently, it is ultimately only logical and in 
keeping with more recent research if we attribute an 'agency-cre-
ating' impact to the target groups and users of the royal and/ or 
imperial institutions-which also included the imperial Estates-
even at the time when the Imperial Chamber Court and Imperial 
Aulic Council were being established. 50 One may argue, at least 

47 Ortlieb, 'Hofrat', 248. 
48 Ibid. 282. For the practice of each new emperor creating his own aulic council see 

the essay by Leopold Auer in this volume. 
49 Julia Maurer, 'Das Konigsgericht und sein Wirken von 1451 bis 1493', in Diestelkamp 

(ed.), Reichskammergericht, 79-II5. 50 Ortlieb, 'Hofrat', 287. 
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for the Imperial Aulic Council, that in continuing the practice of 
submitting petitions despite changes in broader conditions, sub-
jects advanced the shaping of the institutions and/ or the institu-
tionalization process, including at imperial level, by forcing the 
emperor to set up a permanent, traditional instrument of conflict 
resolution under his control and bind it by rules and norms. 51 

Thus the specific profile of the Imperial Aulic Council-in addi-
tion to responsibility for case law and providing advice on issues 
of feudal relations, privileges, and rank (Gratialia)-may be attrib-
uted to the persistent calls during the institutionalization phase for 
emperors to issue acts of pardon or offer assistance. 

If we give greater consideration to the feedback effects of use on 
institutions, the rise in recourse to the Imperial Aulic Council after 
1648 as compared to the Imperial Chamber Court can also be 
interpreted differently. This did not occur because the institution 
served the emperor as an instrument of political power against the 
imperial princes then striving for sovereignty. The reasons lie in 
the rising deployment of the Imperial Aulic Council as a court not 
just for subjects in conflicts with the authorities but also for a 
variety of people, groups, and corporations, and changes in 
broader conditions also had an effect here. 52 Looking at the 
plethora of conflicts treated at the Imperial Aulic Council in the 
second half of the seventeenth and in the eighteenth century, one 
gains the impression that people expected legal action to resolve 
fundamental dynastic, economic, religious, or social problems. 
Increasingly, areas of conflict that had not previously required set-
tlement, or that had been settled amicably out of court, were now 
taken before the high court. This points to a destabilization of 
early modern society at this time and to a distinct need for the 
restoration of order by institutions. The dramatic rise in the need 
for resolution clearly fuelled the demand for justice, which, in 
turn, resulted in the Imperial Aulic Council being called upon 
more frequently. 

The background to this development was a series of crises 
and shifts in political power, which initiated processes of social 

5I See Andreas Wurgler, 'Bitten und Begehren: Suppliken und Gravamina in der 
deutschsprachigen Friihneuzeitforschung', in Cecilia Nubola and Andreas Wurgler (eds.), 
Bittschrifien und Gravamina: Politik, V/JTW{lltung und]ustiz in Europa (14.-18. Jahrhundert) (Berlin, 
2005), 17-52, esp. 37-g. 

52 Siegrid Westphal, 'Stabilisierung durch Recht: Reichsgerichte als Schiedsstelle 
territorialer Konflikte', in Asch and Freist (eds.), Staatsbildung, 235-53. 
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differentiation and change. Against the backdrop of foreign policy 
pressures brought about by the Turkish threat in the east and 
France's expansion policy in the west of the Empire, the emperor 
and the imperial Estates did briefly come closer together around 
1680, but Brandenburg-Prussia and Hanover increasingly strove 
to leave the circle of German rulers. For this reason, among 
others, a rift emerged between the smaller and larger imperial 
Estates. The events of the war, with soldiers marching through, 
billeting, and contribution payments, resulted in the smaller impe-
rial Estates running up huge debts, which made it difficult for 
them to meet the new requirements placed upon sovereigns. 
Above all, this involved forming a regular army, which, in the 
aftermath of the Thirty Years War, was viewed as a vital attribute 
of any sovereign prince of importance. Only the largest territories 
were able to bear these burdens. The trend towards absolute gov-
ernment, with power concentrated in the hands of the prince, 
proved to be a similarly problematic issue. The related necessity 
to represent power far exceeded the financial resources of the less 
powerful territories and placed tight political restrictions on them. 
In many cases, the costs of their indirect imperial status out-
stripped their means. The smaller and medium-sized imperial 
Estates therefore found it increasingly difficult to assert themselves 
against the more powerful and armed imperial Estates in the polit-
ical system of the Empire. They thus sought new means of secur-
ing their rule and upholding the political order.53 One such 
means was to make use of the Imperial Aulic Council. 

While the imperial Estates had otherwise always turned to the 
emperor and his court in the event of encroachments by more 
powerful neighbours, from the second half of the seventeenth 
century onwards disputes increasingly arose particularly in an area 
related to the inner-dynastic preservation of authority, namely, dis-
cussions of the introduction of primogeniture. 54 Issues of succession 
not only sparked numerous wars in Europe after 1648, but also 

53 Volker Press, Kriege und Krisen: Deutsch/and I600---17I5 (Munich, 1991). 
54 See Hermann Schulze, Das Recht tier Erstgehurt in den deutschen Fiirstenhiiusern und seine 

Bedeutung.fiir dit deutsche Staatsentwicklung (Leipzig, 1851); Heinz Mohnhaupt, 'Die Lehre von 
der "Lex Fundamentalis" und die Hausgesetzgebung europaischer Dynastien', inJohannes 
Kunisch (ed.), Der tfynastische Fiirstens/,aat: ,?,ur Bedeutung von Sukzessionsordnungen.fiir dit Entstehung 
desfriihrrwdernen Staat.es (Berlin, 1982), 3-33; Siegrid Westphal, Kaiserliche Rechtsprechung und 
herrscheftliche Stahilisierung: Reichsgerichtsharkeit in den thiiringischen T erritorialstaaten 1648-I 806 
(Cologne, 2002), 29~9. 
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increasingly occupied the Imperial Aulic Council. Another problem 
closely linked to this complex also had repercussions for the use of 
the judiciary at the Imperial Aulic Council. The increased indebt-
edness of the imperial Estates as a result of their growing fiscal 
requirements produced an endless number of debt-based lawsuits 
that on several occasions led to the formation of imperial debt 
administration commissions.55 This development peaked in the 
final quarter of the eighteenth century. 56 Importantly, it was not 
the emperor or the Imperial Aulic Council that initiated this form 
of forced administration of territories. Instead, it generally occurred 
at the request of the imperial Estates concerned, since this process 
enabled them to keep creditors' claims at bay and allowed for the 
lifting of levies of execution. 57 

The imperial Estates themselves thus increasingly turned to the 
Imperial Aulic Council to resolve their numerous conflicts-inci-
dentally, irrespective of religious confession-even though so-
called 'decisions by decree' (gewillkiirte Austrage) set forth in the 
dynasties' internal treaties (Hausvertrage), in particular, were sup-
posed to prevent such recourse. 58 This form of conflict resolution 
can be traced as far back as the Middle Ages and asserted itself 
against resolute attempts by the emperor to restrict the practice. 
Originally, this was designed to prevent the imperial courts from 
intervening in internal dynastic affairs. De facto, however, for a 
number of reasons, the decisions by decree increasingly lost in 

55 See Westphal, Rechtsprechung, 256-431; Ernst Schilly, 'Die Tatigkeit der Kaiserlichen 
Schuldentilgungskommission und der Manutenenzkommission des Markgrafen Karl 
Friedrich von Baden-Durlach in der nassau-saarbriickischen Schuldensache 1770', ,?,eitschrifi 
for die Geschichte der Saargegend, 20 (1972), 84-120; Volker Press, 'Die aufgeschobene 
Mediatisierung: Finanzkrise der Kleinstaaten und kaiserliche Stabilisierungspolitik', Bericht 
iiber die 32. Versammlung deutscher Historiker in Hamburg (Stuttgart, 1979), 139-41; Hans 
Hattenhauer, Das Heilige Riimische Reich als Konkursverwalter (Munster, 1998); id., 
Schuldenregulierung nach don Wesifiilischen Frieden: Der sog. § de indaganda und seine Umsetzung im 
]iingsten Reichsabschied (AD I648 und I654) (Frankfurt am Main, 1998); Susanne Herrmann, 
'Die Durchfi.ihrung von Schuldenverfahren im Rahmen kaiserlicher Debitkommissionen 
im 18.Jahrhundert am Beispiel des Debitwesens der Grafen von Montfort', in Wolfgang 
Sellert (ed.), Reichshqfrat und Reichskammergericht: Ein Konkurrenzverhiiltnis (Cologne, 1999), 
1 II-27. 56 Hattenhauer, Reich, 18. 

57 JohannJacob Moser, Von dem Reichs-Staendischen Schuldenwesen . .. , 2 vols. (Frankfurt 
and Leipzig, 1774-5), i. 680-3 and 68t 'Indebted imperial Estates quite frequently seek 
recourse by presenting the emperor with an account of their assets and outstanding debts, 
along with a plan outlining how they intend to pay their debts, and requesting his appro-
bation.' 

58 See Gerd Fri.ihauf, 'Die Austragalgerichtsbarkeit im Deutschen Reich und im 
Deutschen Bund' (Ph.D. thesis, University of Munich, 1976), 41; Westphal, Rechtsprechung, 
97-ro3. 
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significance during the eighteenth century.59 Efforts to reach am-
icable inner-dynastic settlements or third-party mediation without 
decisions by decree provided an alternative. 60 They often proved 
arduous, however, as the positions of the opposing parties became 
more and more entrenched. In this context, the threat, filing, or 
resumption oflegal action at an imperial court was frequently suf-
ficient pressure to cause the party who was reluctant to negotiate 
to give way. Increasingly, however, the tactic failed to produce 
the desired results, which meant that parties were forced to turn 
to the Imperial Aulic Council to resolve inner-dynastic conflicts. 
As has been described for the territorial courts and institutions, in 
these conflicts, in particular, the emperors who provided the insti-
tutions in the form of the Imperial Aulic Council were forced into 
the role of mediator by virtue of the recourse taken to these insti-
tutions. 

As recourse to the Imperial Aulic Council increased, those 
using the court also helped to shape and change it. This is evident 
in the use of the imperial commission, for example, which is 
covered only very sparsely in imperial law, but went on to become 
an integral part of imperial court practice from the middle of the 
seventeenth century.61 In her extensive study of the commissions 
of the Imperial Aulic Council under Ferdinand III (r. 1637-57), 
Eva Ortlieb asserts that his power 'over imperial commissions to 
intervene in the affairs of the members of the Empire' was 'virtu-
ally uncontested in principle', which is reminiscent of the 
emperor's perception of the Imperial Aulic Council as an instru-
ment of power.62 If one considers that in 80 per cent of all cases 
under Emperor Ferdinand III, one party expressed a desire for 
the installation of a commission, 63 an entirely different picture of 

59 Manfred Uhlhom, Der Mandatspro._ef] sine clausula des Reichshqftats (Cologne, 1990), 82; 
Fruhauf, 'Aust:ragalgerichtsbarkeit', 7g; Westphal, &chtsprechung, 101. 

60 Johann Jacob Moser, Von der T eutschen Justi._-Verfassung, nach denen Reichs-Gese<:,en und 
dem Reichs-Herkommen, wie auch aus denen T eutschen Stnats-&chts-Lehren, und eigener Eifahrung, 2 
vols. (Frankfurt, 1774), i. 285,. 

61 See RaimundJ. Weber, 'Die kaiserlichen Kommissionen des Hauses Wiirttemberg 
in der Neuzeit', ,<eitschriflfiir Wiirttembergische Landesgeschichte, 43 (1984), 205-36; Martin 
Fimpel, Reic~usti._ und T erritorialstaat: Wiirttemberg als Kommissar von Kaiser und Reich im 
Schwabischen Kreis (1648-1806) (Tiibingen, 1999); Eva Ortlieb, ImA,glrag des Ko.isers: Die kaiser-
lichen Kommissionen des Reichshoftats und die Regelung von Ko,,jlikten im Allen Reich (163;-1657) 
(Cologne, 20m). 62 Ortlieb, A,glrag, 38. 

63 Ibid. 58. The figures refer to the period between 1637 and 1657, for which 660 cor-
responding resolutions are documented. 
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the Imperial Aulic Council emerges. 'The fact that most commis-
sions were installed in response to an application demonstrates 
that this instrument was not merely used before the Imperial Aulic 
Council, but also recognized and appreciated by the parties as an 
independent mechanism within the Aulic Council's process.'64 

Given the large quantitative gap, one could even claim that the 
Imperial Aulic Council was primarily an instrument of its users 
who sought to assert their interests over those of other parties. 

The variety of tasks the commissions ultimately had to perform 
points to the increasing differentiation set in motion by the needs 
of those using the courts. For example, commissions assumed 
crucial tasks such as hearing evidence, investigating, and holding 
trials locally. They sought to reach settlements between the con-
flicting parties, mediated between members of the dynasty, deter-
mined ownership in disputed territories, recalculated and 
distributed income, reached decisions on how dynastic standards 
should be interpreted, and held bankruptcy proceedings. 

III 

The shift in perspective that has produced new institutional the-
ories and concepts of authority puts the focus on target groups 
and subjects who used the judiciary to assert their own interests. 
In this context, scholars also highlight modes of conflict resolution 
that were appropriated and fashioned in response to changing 
overall conditions and the attendant increased demand for judicial 
services. The new approaches also underline, however, that it 
would be short-sighted to view the highest courts of the Empire as 
mere indicators of early modem statehood or instruments wielded 
expressly to frustrate the absolutist aspirations of territorial rulers. 
Moreover, after 1648 their principal task increasingly lay in medi-
ating those disputes between subjects or between imperial Estates 
that could no longer be resolved by other means. In this respect, 
the use of the highest courts tends to reflect fundamental differen-
tiation processes and the instability they provoked in early modem 
society, above all, in the economic and dynastic realms. Mediation 
and brokering aimed at restoring order was in demand not only 
here; in so-called political trials as well, instrumentalizing the 

64 Ibid. 
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courts for imperial purposes would have paralysed the Empire 
and harmed the emperor's standing. The overriding aim of the 
rule of law was indeed to maintain peace and law in the Empire 
and to preserve the order of the Estates. Given the possibilities 
that the new approaches offer, the aim of future imperial history 
should be to draft a new institutional history of the Empire that 
does not rely on approaches borrowed from modernization 
theory, but which instead examines the Empire's institutions from 
a perspective other than statehood. 




