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A Moving Target 

Class, Gender, and Family Law in the 
Nineteenth-Century United States 

LAWRENCE M. FRIEDMAN 

When one thinks of 'social inequality', particularly in the indus-
trial age, what comes to mind most obviously is the gap between 
rich and poor, between workers and bosses. Certainly, these 
inequalities were vitally important in society; and were at the root 
of a good deal of social unrest in the nineteenth and twentieth 
centuries. 

But there are other forms of social inequality-inequality that 
cuts across income and class lines. There are, for example, social 
inequalities within institutions or in certain settings-inequalities 
between students and teachers, for example, in schools or univer-
sities, even if both groups come from the same social class. More 
to our particular point, within families, children, women, the men-
tally ill, and the very old have historically been disadvantaged. It 
was adult men in the prime of life who acted as 'heads' of family, 
in terms of power and assets or access to assets and power. These 
forms of inequality-family and institutional-have become 
more salient in the contemporary world, to the point, perhaps, 
where they almost overshadow the classic inequalities of wealth 
and power. The nineteenth century, for example, would not have 
understood the very concept of 'student rights'. And some aspects 
of modern feminism would have bewildered and horrified the 
leading minds of the time. 

This essay is about family law; how family law evolved in the 
nineteenth and twentieth centuries and how that evolution 
reflected what was happening in the larger society. At the begin-
ning of the nineteenth century-more or less our starting point-
men were (as far as family law was concerned) definitely in the 
I want to thank Teresa Derichsweiler and Stanley Mallison for their help with the research 
on this essay. 
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saddle. When a man married, he scooped into his legal power all 
of his wife's property-all of it, that is, that was not somehow but-
toned down through trusts or otherwise-and from then on, 
during the marriage, the power and the title were his. The 
husband and wife, in Blackstone's famous phrase, were 'one 
person in law: that is, the very being or legal existence of the 
woman is suspended during the marriage'. 1 The husband was, in 
law and social fact, the ruler of the little family kingdom. Divorce 
was rare and difficult (in England, virtually impossible).2 But if the 
marriage should dissolve, the husband had the right to custody of 
his children. This, at any rate, is the state of the law as far as trea-
tises were concerned, and it is also the doctrine enunciated in the 
(scanty) case law. 

A century later, the law looked very different. Married women 
in America had gained full property rights. In custody cases, 
fathers were no longer granted a strong preference. Rather, 
custody followed the 'best interests' of the child and that meant, 
for younger children at least, that they belonged in the tender, 
loving arms of their mothers. Divorce had become quite 
common-not by today's standards, to be sure, but common 
enough to alarm respectable people in, say, 1900. Most divorces 
were granted to women. Divorce was not easy to get, again by 
today's standards; but compared to a century before, it was simple, 
plastic, and routine. 

How can we explain these shifts in legal doctrine? If we look 
only at doctrine itself, the changes are simply incoherent. The 
study of doctrine in isolation is inherently static. At any given point 
in time, a good jurist can expound doctrine in such a way as to 
force it to make sense. But a given state of doctrine is like the price 
of a stock on the stock exchange: it can change in either direction, 
or stay as it is, but whether it will go up or down or sideways or in 
some other direction is impossible to predict or explain. 

Any sensible legal history, then, will avoid explaining doctrine 
in terms of other doctrine. Legal history cannot account for 
change or evolution or destruction of doctrine through appealing 
to some sort of inherent logic in the prior state of the rules. One 
classical form of doctrinal analysis, which should be dead but 

1 William Blackstone, Commentaries on the Law qf England (Oxford, 1765), bk. 1, eh. 15. 
2 That is, divorce in the modern sense: legal separation ('divorce from bed and board') 

existed, and so too did annulment. 
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probably is not, did in fact assume a kind of evolutionary progress 
in the law; we simply became smarter and smarter, or more and 
more civilized, or more and more modern, as the years went by; 
and doctrine was reformed accordingly. 

No serious historian, I hope, adheres to this mode of writing 
legal history; some fossils probably linger on in the law schools. 
The plain fact is this: doctrines do not grow, like plants or animals. 
People in society make them, for some good and sufficient reason; 
and then unmake or remake them. One job of the legal historian 
is to look for these reasons; and for some social principles to 
explain evolution and change. 

Legal historians have, for example, been much concerned with 
changing conceptions of the family, such as shifting gender roles, 
and have sought explanations of doctrinal change in terms of the 
evolution, not of legal concepts, but of concepts of family and 
gender. One prominent figure among legal historians is Michael 
Grossberg, who published a history of nineteenth-century 
American family law. The colonial (American) household, accord-
ing to Grossberg, had been 'hierarchical' and 'patriarchal'. 
Women and children were 'subordinates and dependents' both in 
the family and in the community'. 3 In the nineteenth century, a 
new and more 'republican' family developed. Male authority 
remained 'supreme', but its scope narrowed. 'Egalitarianism 
encouraged the decline of deference to all social superiors, even 
patriarchs.' Self-government 'intensified intimate relations and 
encouraged greater reciprocity. Finally, affection began to replace 
status as the cement of domestic bonds.' Marriage became more 
'contractual'; home became a woman's sphere and domain.4 

This account certainly makes a good deal of sense; but seems 
(to me at least) to be somewhat incomplete. Incomplete because 
it places too much emphasis on conceptions of the family, and leaves 
out the actual, living issues that agitated legislatures and litigants. 
If we make the primitive but plausible assumption that concrete 
problems dictate the legislative agenda, and that men and women 
sue each other not for intellectual exercise but to get control of 
something they value, then we must broaden the account 
somewhat. 

3 Michael Grossberg, Governing the Hearth: Law and the Fami{y in Nmeteenth-Century America 
(Chapel Hill, NC, 1985), 5. 

4 Ibid. 7. 
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This is not to say that changing conceptions of the family 
do not play a role in the story; they most certainly do. A truly 
patriarchal family, with truly subservient wives, would generate 
no statutes and lawsuits. The family in the nineteenth century 
was most definitely evolving. This evolution laid the basis for a 
new legal dynamic. Still, we have to analyse legal changes 
in terms of who stands to gain or to lose-whose ox, in short, is 
gored. 

The simple research methodology one follows, then, is not the 
same as the methodology one would use to ferret out changing 
'conceptions' of the family. That is, we cannot merely look at 
learned treatises, and at the doctrines expressed in case law. We 
have to look at trial court cases (if we can), or at the very least, at 
the facts of the appellate cases. We do this to see (for example) 
who was suing, and for what, and what the cases seemed actually 
to be about. When we do this, we might find that some aspects 
both of gender and class come rather strikingly to the foreground. 
I will begin with some remarks about child custody. 

Custorjy. Here the decisional progression seems quite clear-cut. 
Originally, American law, according to Grossberg, 'granted fathers 
an almost unlimited right to the custody of their minor children'.5 

This was, of course, the English rule as well-indeed, the English 
rule was the source of the (official) American rule.6 In the course 
of the nineteenth century, however, this right softened, as we have 
mentioned, and was replaced by a new standard: the child's 'best 
interests'. This was to be the guiding star of any custody decision; 
and in practice, it meant a definite tilt toward the rights of the 
mother. 

The father-preference rule was certainly 'patriarchal', without 
quibbling about the meaning of the word. But, in addition, it is 
hard to avoid the idea that it had a profoundly upper-class odour 
about it. It is a rule which most comfortably fits members of the 
upper class, or at least men wealthy enough to have servants. In 
other words, the father-preference rule was never based on an 
assumption that the men in question would be the care-givers, lit-
erally speaking-helping little children blow their noses, feeding 

5 Grossberg, Governing the Hearth, 235. 
6 On the English rule, see Blackstone, Commentaries, bk. 1, eh. 16; King v. De Manneville, 5 

East 221 ( 1804); an American case enunciating the doctrine is People v. Mercein, 3 Hill 399 
(NY 1842). 
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them, changing their clothes. It was always the assumption that 
some woman would do these basic things; to be precise, one or 
more of the maids, nannies, and governesses that abounded in the 
households of the gentry. 

This was, I believe, the situation in England; and although 
custody cases seem quite rare before the later nineteenth century, 
the same assumptions might be made about the few American 
cases from early in that period-cases in which courts continued, 
dutifully, to mouth words about the absolute rights of the father. 

But American law became, more and more, law for and about 
the middle class: small farmers, skilled workmen, men who owned 
village stores. Even in the late colonial period, when there were 
few divorces, and few custody disputes, the cases give off much 
less of the intense upper-class flavour that one finds in the British 
cases. 7 In a farm family, or the family of a craftsman or shop-
keeper, there was nothing like the army of servants to be found 
in the great English household; and very early on, the American 
courts, despite the persistence of father-preference language, also 
sounded tones that reflected the actual class-composition of their 
cases. 

The result was at first a kind of ambivalence. In Miner v. Miner, 
an Illinois case of 1849,8 Laura Miner sued her husband Martin 
for divorce. Martin did not contest the divorce, but he did want 
custody of his only daughter Charlotte. The father had proposed 
to employ 'a housekeeper' to take care of the child; but the trial 
court disapproved of his choice-the housekeeper was an 'igno-
rant' woman, 'wholly unfit to have the charge or care of children'. 
The appeal court, in its discussion of the issues, recognized the 
'legal right of the father to the custody and control of his chil-
dren'. The father kept this right, according to the court, unless he 
had 'forfeited, waived or lost it' through some form of miscon-
duct. But a court of chancery, though it 'may not disregard the 
natural rights of parents', must consult 'primarily' the 'best inter-
est of the child'; and on this consideration 'an infant of tender 
years is generally left with the mother'. The court was explicit 
about the reasons: 'If left with the father, the child must, to a great 
extent, be entrusted to the superintendence of others'; and the 

7 Merril D. Smith, Breaking the Bonds: Marital Discord in Pennsylvania, 1730-1830 (New York, 
1991), 34· 

8 II Ill. 43 (1849). 
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father's 'occupations' will 'doubtless prevent that constant watch-
fulness over her, so essential to her proper cultivation', which a 
'vigilant and tender mother' would contribute. 

This emerging doctrine, in short, was one which corresponded 
more closely with the real life-situations of most of the litigants. 
In these cases, the mother's image was the image of a woman in 
the domestic sphere, whose main job was the care of children. 
The man was the breadwinner. He worked, he ruled the family 
(when the family was intact); but the care of children was certainly 
not his primary business. 9 

By the end of the century the trend toward mother-custody had 
become much more pronounced. Divorce cases were themselves 
by now rather common, hence custody disputes were more 
common as well. Divorce was no longer an upper-class matter. 
Indeed there were thousands of divorces among working-class 
people. The cases slid steadily down the social scale, and as they 
did so, the father-custody rule slid into oblivion. When custody 
disputes had arisen primarily among members of a landed gentry 
class, the question was essentially one of brute legal power, as 
between upper-class husband and upper-class wife. In 1900, 
however, courts instead asked themselves which of these two people 
was best able to care for the child. To most judges, the answer 
seemed obvious: little children needed a mother's care. 

I suspect that the shift took place first at the trial court level; and 
percolated only slowly into formal doctrine. Most cases of course 
were not appealed, and we lack studies of custody cases at the trial 
court level. But even in the few reported decisions, if we read 
between the lines, we can see the shift taking place. In a Kentucky 
case (1866), a father appealed from a decision giving his ex-wife 
custody of his daughter. 'As a general rule', said the court, the 
father was entitled to custody; but it refused to disturb the lower 
court verdict, since the judge there was in the best position to 

9 Some courts continued to talk about father-preference; and some statutes continued 
to do so as well. In one interesting case, Umlaefv. Umlauf, 128 Ill. 378, 21 NE 600 (1889), 
there were two children, Arthur, a boy of 9, and Oscar, a boy of 6. Arthur was lame and 
'delicate'. The mother had custody after a divorce; but the father sought, successfully, to 
get custody of Arthur. The father had 'two daughters by a former marriage, who keep 
house for him'. The mother was a 'good woman ... But she is a dress-maker by trade, and 
pursues that business ... Being thus actively engaged, she cannot devote to both of her 
boys as much time and attention as she would be able to give them if she were differently 
situated.' The court conceded that 'no other person can feel for a boy, or show to him the 
love and affection which he receives from his mother'. But the 'right of the father is su-
perior to that of every other person'. 
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examine 'the relative habits and situations of the two parents' and 
decide what was 'most beneficial to the child'. 10 

A Massachusetts case from 1890 is even more striking. John 
Haskell sued his wife Mary for divorce, accusing her of adultery 
and bigamy. He won his divorce, but not custody of his two sons, 
who were 5 and 6 years old. The divorce judge gave them to the 
mother, at least 'during their tender years'.John appealed; but the 
upper court refused to disturb the verdict; there was no 'absolute 
rule of law' in favour of a father, even when his wife had done 
the dirty deeds Mary was accused o( 11 

In a case from Wisconsin, in 1921, the trial court 'found' that 
both father and mother were 'morally fit and financially able to 
care for' the children. The two older children were with the father, 
but the youngest child, Eugene, was with the mother. The report 
does not give us Eugene's age, except that he was a child of 'tender 
years'. The trial court awarded Eugene to the father, but the 
Supreme Court of the state reversed. For a boy of 'tender years' 
nothing could be an 'adequate substitute for mother love-for that 
constant ministration required during the period of nurture that 
only a mother can give because in her alone is duty swallowed up 
in desire; in her alone is service expressed in terms of love. She 
alone has the patience and sympathy required to mold and soothe 
the infant mind ... The difference between fatherhood and moth-
erhood in this respect is fundamental.' 12 

This reads like a straightforward description of Victorian 
gender roles, as they were, and as they persisted until about a gen-
eration or so ago. Indeed, the tender years idea, according to 
Grossberg, basically 'institutionalized Victorian gender commit-
ments'. 13 But the difference between the later American cases, and 
the English cases which established father-preference, is not only, 
or not even primarily, a matter of gender stereotypes; it is also an 
issue of social facts. In an upper-class household, a mother's role 
does not need to be described in terms of 'constant ministration' 
or 'patience and sympathy'. Maidservants, governesses, and others 
were the ones condemned to a life of 'constant ministration' and 
'patience'. 14 

10 McBride v. McBride, 64 Ky. 15 (1866). 
11 Haskell v. Haskell, 152 Mass. 16, 24 NE 859 (1890). 
12 Jenkins v. Jenkins, 173 WIS. 592 (1921). 13 Grossberg, Governing the Hearth, 248. 
14 And, in the American South, in the period before the Civil War, the messier aspects 

of child-rearing were often handed over to black slaves. 
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This point is both simple and plausible; though it is easily 
missed if one does not pay close attention to the facts of the cases 
and the courts' reaction to those facts. The actual life-situations 
of the parties shaped doctrine; these life-situations may or may 
not be typical of the range of transactions in the social field in 
question. The law certainly responded as conceptions of the 
family altered; but the different mix of social classes in the actual 
litigation also played a vital role in stimulating the evolution of 
doctrine. 

Adoption. Adoption was, as such, unknown to the common law. 
Credit for introducing adoption as a legal status is often given to 
a statute passed in 1851 in Massachusetts. 15 There were, however, 
precursors of one sort or another. Very notably, a number of leg-
islatures passed 'private Acts' to change the legal names of certain 
persons. Sometimes these laws were what they said they were: 
name changes, and nothing else. But here and there we find a 
'name change' law that was, in essence, a private adoption statute. 
So, for example, in Missouri in the 1840s, the legislature changed 
the name of Maria Coffee to Maria McCoy, and she was 'hereby 
made and declared sole heir at law of James McCoy ... and the 
property, real, personal and mixed, of said James McCoy shall 
descend to and be inherited by said Maria McCoy as such heir' .16 

A Vermont statute-one of many-of another type, passed in 
1847, 'constituted' one Norman H. Eddy 'heir at law of Amos 
Eddy'. 17 

Of course, long before there were adoption statutes, there were 
thousands of people who raised somebody else's children. In fact, 
this was a period awash with wards and orphans. Mothers and 
fathers died young depressingly often, leaving their children emo-
tionally stranded. Many households harboured children of dead 
relatives; but without the benefit of formal adoption. Nothing, of 
course, prevented aunts and uncles from raising an orphaned 
niece, for example, whether or not they 'adopted' the child. On 
the other hand, adoption laws seemed to fill a real need. The 

15 An Act to Provide for the Adoption of Children, 1851 Laws Mass. eh. 324. 
16 Laws Mo. 1844-5, p. 230, Act of 12 Feb. 1845. Sometimes a name change statute 

expressed a different function. The same Missouri legislature changed the name of Mary 
Jane Howard and her son back to her maiden name of Poore. She had married a bounder 
named Washington Howard, who 'represented himself as an unmarried man'; he had a 
wife, in fact, and soon left Mary (who later bore young Ferdinand). Ibid. 

17 Laws Vt. 1847, No. 48, p. 120. 



A Moving Target 163 

idea-and its statutory basis-spread rapidly among the states 
after 1850.18 

What was the engine behind this legal change? Inheritance law 
was a crucial factor, beyond a doubt. In a society like eighteenth-
century England, inheritance law was basically law for a small and 
narrow elite, the landed gentry. But in the United States, the first 
society to be basically dominated numerically by the middle class, 
millions of families owned at least a bit of land-a farm, a lot or 
two in the county seat, a store, a vacant plot of land. Of course, 
it was no problem to leave money to a orphaned ward, if that is 
what was desired; after all, in the United States, primogeniture 
was extinct, and there was no equivalent (outside of Louisiana), 19 

of the forced share for ~egitimate) children, in the law of inherit-
ance. A man was free to leave his money and land as he saw fit. 

Still, for whatever reason, most men in fact died intestate;20 and 
the elaborate system of trusts and settlements which had devel-
oped in England, and was used there by rich landowners, had no 
resonance whatsoever among (say) Illinois farmers. These devices 
were too expensive and too difficult to be used for what we would 
now call estate planning. The adoption procedure was a way to 
regularize property arrangements, a way to create a legal family, 
one which would work for all purposes, very notably inheritance; 
and, one supposes, relatively cheap and relatively fast. 

Married women's propert;. A somewhat similar point can be made 
about the married women's property laws, which were so promi-
nent an innovation in the late nineteenth century.21 American law, 

18 See, for example, Rev. Code of Mississippi, 1857, p. 4,84, art. 41, giving circuit courts 
power, on petition, to change names, legitimize children, and make them heirs; 'any person 
who may desire to adopt any infant, and to change the name of such infant', was allowed 
to petition as well. In the petition, the adopting parent was to state 'what gifts, grants, 
bequests, or benefits he proposes to make or confer upon such infant'. If the court felt the 
'interest and welfare' of the child would be 'promoted by such adoption', it could so decree; 
and could also confer on the infant 'all the benefits proposed by the petition'. 

19 La. Civ. Code art. 161!1 (1889) listed ten grounds for disinheritance; otherwise, by art. 
1493, a quarter of the estate was reserved if the testator had one legitimate child, one-half 
if he had two such children, two-thirds if he had three or more children. 

20 For data on this point, see Carole Shammas, Marylynn Salmon, and Michel Dahlin, 
Inheritance in America: From Colonial Tunes to the Present (New Brunswick, NJ, 1987), 16-17. 

21 There is a sizeable literature on the subject. See, notably, Norma Basch, In the Eyes ef 
the Law: Women, Marriage and Proper!'J in N11U1teenth-Century New Tork (Ithaca, NY, 1982); Peggy 
Rabkin, Fathers lo Daughters: The Legal Foundations ef Fll1Tlllle Emancipation (Westport, Conn., 
1980); Richard H. Chused, 'Married Women's Property Law: 1800-1850', Georgetown Law 
Journal, 71 (1983), 135g-425. 
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like English law, recognized that husband and wife were merged 
(legally speaking) into a single flesh; but this flesh belonged to the 
husband. As a leading treatise put it, in 1846, the husband, 'by 
marriage acquires an absolute title to all the personal property of 
the wife'; and, as to real estate, his marriage gave him the 'usufruct 
of all the freehold estate of the wife'; that is, the right to manage 
it, practically speaking, and to collect whatever income it 
produced. 22 

Certainly, the wife's disability was a major concern to many 
women; it was a crucial source of power imbalance within the 
family. But what is less often recognized is that the old law was 
also a problem for men. From the standpoint of a father or other 
male relative, the legal status of married women could be a major 
annoyance. If a woman had money or land, or was given money 
or land, her husband gained title or control when she married. If 
he went bankrupt, the property was lost. If he deserted his wife, 
it was hard for her to deal with their marital assets. This could be 
a problem for creditors or buyers of land. 

Of course, there were ways around these legal disabilities; and 
these detours were very well worked out in English law. There, a 
legal practice had developed with a distinctive upper-class flavour. 
Among the American rich, too, there were similar devices-trusts, 
for example, of various sorts. 23 But for our prototypical Illinois 
farmer, elaborate trusts and suchlike were really out of the ques-
tion, as we have already noted. The devices were too expensive, 
and required too much in the way of scarce lawyering skills. 

We do, however, find occasional private Acts which attack the 
problem one person at a time. Some of these laws give a particu-
lar married woman the right to act as if she was a 'feme sole'. 
Thus, a private Act, passed in Tennessee in 1822, gave Martha 
Ann Dyer, the wife of William H. Dyer, the right 'to have and 
hold property by descent or otherwise in her own name, to sue 
and be sued, and in all respects to act and manage for herself as 
afeme sole'.24 This probably solved Ms Dyer's problem; but such 

22 Tapping Reeve, The Law I/{ Baron and Ferne (2nd edn., New York, 1846), 1, 27. 
23 See Lawrence M. Friedman, 'The Dynastic Trust', Yale Law Journal, 73 (1964), 547-g2. 
24 The property was to be 'free from all liability for ... the debts of said William'. The 

Act extended the same privileges to three other women. Laws Tenn. 1822, eh. 134, p. 112 
(22 Aug. 1822); see also Marylynn Salmon, J:%men and the Law I/{ Proper?', in Early America 
(Chapel Hill, NC, 1986), 55-6. 
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statutes were too piecemeal and sporadic to attack the general 
issue. Only the married women's property laws could offer a con-
sistent way to untangle the knots of land titles, solve riddles of 
creditors' rights, and support (as the nineteenth century saw it) a 
vigorous real estate market. 

The married women's property laws, then, reflected the inter-
ests of men, primarily, rather than the interests of women; and the 
men whose interests they represented were, by and large, men of 
the middling sort. Indeed, the reported cases deal mostly with such 
issues as creditors' rights, and have little or nothing to do with the 
social or economic status of women. These laws, then, are con-
gruent with the laws about adoption, child custody, and indeed 
family law in general. They reflect the realities of a society in which 
a large middle-class mass owned property, especially land. 

The first married women's property law saw the light of day 
in Mississippi, of all places, in 1839. 25 This early law attacked 
the problem in a somewhat piecemeal way, which was char-
acteristic of the early statutes. 26 But the tide ran strong. The New 
York law of 1848 was a particularly important statutory land-
mark;27 and by 1850, about seventeen states had granted married 
women some sort of legal capacity to deal with property. From 
then on, there was steady progress in the 'liberal disposition' of 
the law to bring the married woman 'nearer to the plane of 
manhood, and advance her condition from obedient wife to some-
thing like co-equal marriage partner', 28 at least as far as property 
was concerned. Indeed, by the end of the century, the rights of 
married women were, for all practical purposes, equal to those of 
single women, and, formally at least, equal to the rights of men. 
Here, too, it seems likely that demographic and social change 

25 See Elizabeth G. Brown, 'Husband and Wife: Memorandum on the Mississippi 
Woman's Law of 1839', Michigan Lam Reuiew, 42 (1944), mo-21. 

26 See, for example, Laws Vt. 1847, p. 26, Act No. 37, 15 Nov. 1847: the 'rents, issues 
and profits of the real estate of any married woman, and the interest of her husband in 
her right in any real estate', which she had before marriage, or acquired during it, were 
made 'exempt from attachment or levy of execution, for the sole debts of her husband'. 
The statute also gave married women the right to devise their 'lands, tenements, and hered-
itaments' by will. 

27 Laws NY 1848, eh. 200, p. 307 (Act of 7 Apr. 1848). 
28 James Schouler, A Treatise on 1M Lam ef Husband and Wife (Boston, 1882), 230. 'Man 

makes the concessions, step by step, out of deference to woman's wishes', not to mention 
'that love of justice and individual liberty which always characterized our Saxon race'. 
Ibid. 
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interacted. This was a middle-class society, with middle-class 
values and changing conceptions of family roles. It was also a 
society which had a felt need for the kind of regularity and cer-
tainty in the land market that married women's property rights 
were best able to advance. 

Divorce. Divorce has had a tangled and complex history in 
the United States-a history far more complex than any other 
aspect of American family law.29 Absolute divorce was rare in the 
colonial period; separation agreements a little more common. 30 

After Independence, in the southern states, a system of legislative 
divorce prevailed; that is, a couple could divorce only through an 
act of the state legislature. These statutes are not very revealing; 
they consist usually of the bland statement that 'bonds of matri-
mony' between a man and a wife were thereby dissolved. Occa-
sionally, these laws went into the whys and wherefores: William 
Owen of Missouri deserted his wife Milly 'without good cause', 
for six years; and Elizabeth Warden, also of Missouri, refused to 
live with her husband Congreve, swore she never would, and 
asserted that their marriage was nothing but 'ajest'.31 

The northern states took a different approach to divorce. 
Divorce became available in court, through a regular proceeding 
('judicial divorce'); Pennsylvania passed a divorce law of this kind 
in 1785,32 and Massachusetts took the step a year later.33 A divorce 
action was, in form, an adversary lawsuit. The plaintiff sued as a 
wronged and innocent party, alleging that the other partner had 
committed one or more offences against the marriage contract. 
These 'grounds' for divorce were listed in the local statute; they 
varied from state to state, but typically included desertion, adul-

29 There is a considerable literature on the history of divorce; for example, Nelson Blake, 
The Road to Rmo: A History ef Divorce in the United States (New York, 1962); Elaine Tyler May, 
Great Expectations: Marriage and Divorce in Post-Victorian America (Chicago, 1980); Glenda Riley, 
Divorce: An American Tradition (New York, 1991); Lynne Carol Halem, Divorce Reform: Chang-
ing Legal and Social Perspectives (New York, 1g80), among others. 

30 On the colonial situation, see Salmon, tt&men and the Law ef Property, eh. 4. Legal sepa-
ration continued to be available in the republican era, of course; thus, in New York, where 
adultery was practically speaking the only grounds for divorce, separation was available, 
for example, in cases of cruelty, abandonment, and neglect. NY Code Civ. Pro. s. 1762 
(1896). 

31 These two examples come from Laws Mo. 1844-5, pp. 93-4, Acts of 24Jan. 1845. 
32 Acts of 19 Sept. 1785, eh. MCLXXXVII, 1785 Pa. Laws, p. 94. 
33 An Act for Regulating Marriage and Divorce (16 Mar. 1786), repr. inJ. Cushing, The 

First Laws ef the Commonwealth ef Massachusetts (W"tlmington, Del., 1981), 256--8. 
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tery, and some version of 'cruelty'.34 In Rhode Island, divorce was 
available for 'gross misbehaviour and wickedness in either of the 
parties'.35 In New Hampshire, it was grounds for divorce if either 
party joined the Shakers, a sect which had no truck with sexual 
intercourse. 36 

During the course of the century, judicial divorce spread to the 
southern states as well. Tennessee was an early convert. 37 There 
was one conspicuous hold-out, however: South Carolina, which 
did not allow absolute divorce at all until later in the twentieth 
century. The reform of divorce law was of a piece with the other 
changes in family law. Again, the widespread ownership of land 
must have had an influence on legislation. If a man walked out 
on his wife, the woman was left in a state of legal limbo. She could 
not remarry; and, in addition, her property rights were a hopeless 
tangle (especially before the Married Women's Property Acts were 
fully implemented). Access to divorce was one way to help this 
situation. Access to divorce was also essential for both men and 
women whose marriages had collapsed, and who wanted to start, 
in a legitimate way, a new relationship. 

Divorce, however, was much more controversial than adoption, 
and more controversial, too, than married women's property laws. 
There was always a strong undercurrent of moral disapproval: the 
President of Yale, Timothy Dwight, considered divorces 'dread-
ful beyond conception'; a rising divorce rate threatened to 
convert his state (he said) into 'one vast Brothel'.38 At the same 
time, there was enormous pressure for divorce, and the pressure 
rose dramatically in the course of the nineteenth century. So did 
the number of divorces. The divorce rate in 1870 was 1.5 per 1,000 
marriages; in 1900, 4 per thousand marriages, and in 1920, 7.7 per 
thousand. 39 

But the formal laws were in essence frozen; there was a kind of 
stalemate between the nay-sayers and those who demanded 
divorce. The increased demand for divorce did not result in 
significant loosening of the formal rules. Indeed, there was a 

34 See, for example, Ohio Rev. Code, eh. 37, s. 1 (1854); Ky. Rev. Stats. Ann., eh. 47, art. 
3 (1852). 

35 RI Gen. Stats., eh. 153 (1872). 
36 See Dyer v. Dyer, 5 NH 271 (1830); NH Comp. Stat. eh. 157, s. 3 (1853). 
37 Code of Tenn. Sec. 2448 et seq. (1858). 
38 See Lawrence M. Friedman, A History ef American Law (New York, 1985), 206. 
39 Table on marriage and divorce rates, in Tyler May, Great Expectations, 167. 
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certain amount of movement in the opposite direction; a number 
of states, faced with a rising divorce rate, tightened their laws at 
the end of the century.40 

This, of course, had no effect whatsoever on the demand for 
divorce. Consequently, a number of detours developed around the 
formal law. The most significant was the collusive divorce, which 
grew like a weed after 1870. By the end of the century, it was clear 
that most divorces were in fact collusions. Any real battle between 
husband and wife ended before anybody entered the courtroom 
door. The parties had already decided on a divorce, for whatever 
reason, and whether reluctantly or not. At that point, one party, 
usually the wife,41 would file suit for divorce, accusing her husband 
of violating the marriage in one or more ways that were listed in 
the statute. The husband would simply fail to answer or show up, 
and divorce would be awarded by default. Thus the 'battle' in 
court was essentially a sham. 

Collusion was rampant, ubiquitous; most judges winked at it; 
but officially it was not in the least bit acceptable. Statutes and 
case law explicitly forbade it. Evidence of collusion vitiated any 
right to a divorce. For example, an Illinois statute, from the 
188os,42 stated that 'no divorce' was to be 'decreed' if the court 
felt that 'the injury complained of was occasioned by collusion of 
the parties, or done with the assent of the complainant for the 
purpose of obtaining a divorce'. As one treatise-writer put it, a 
'promise of a defendant in a divorce suit ... to make no defense, 
is void as against public policy'. Collusive agreements 'between 
husband and wife to procure a divorce, when no real ground 
exists', are a 'fraud upon the court'.43 

On this point, the rather skimpy case law was in full agreement. 
In other words, if the collusion, for some reason, came to public 
view; or if the judge was one of the few stubborn moralists who did 
not like the system, or who disapproved of divorce itself, the divorce 

40 Often by making residency requirements more stringent; thus South Dakota put a 
six-month residency requirement in place in 1893, Laws S. Dak. 1893, eh. 75, p. 97 (Act of 
1 Mar. 1893). Indiana had enacted a statute requiring a one-year residency in 1859, Laws 
Ind. 1859, eh. 6, p. 108 (Act of 4 Mar. 1859); this was increased to two years in 1873, Laws 
Ind. 1873, eh. 43, p. 107 (Act of 10 Mar. 1873). 

41 See Lawrence M. Friedman and Robert V. Percival, 'Who Sues for Divorce? From 
Fault through Fiction to Freedom',Joumal ef Legal Studies, 5 (1976), 6!-82. 

42 Rev. Stats. Ill. 1881, p. 546; see Neb. Rev. Stats. eh. 16, s. 9 (1866). 
43 Schouler, Treatise, 527. 
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might possibly be denied; and there are cases of precisely this 
nature on record. The evil of collusion was also regularly 
denounced by respectable society; an editorial in the New 'York Times, 
in 1899, condemned collusion as a 'peculiarly insidious and danger-
ous form of evasion ... of the law'; it 'converts the marriage rela-
tion into a sort of veiled concubinage, which is more injurious to 
society in some regards than open concubinage would be'. 44 

The precise form of the collusion depended on what needed to 
be colluded about-that is, it depended on what the law said was 
needed to get a divorce. Legal literature talks about 'bargaining 
in the shadow of the law';45 but here one has to talk about 'cheat-
ing in the shadow of the law'. In California, cruelty was grounds 
for divorce, and obviously the most malleable and useful; hence 
collusive divorces tended to allege cruelty. A study of San 
Francisco divorce suits in 192146 found that the single most 
common ground of divorce, when women filed, was cruelty (40 
per cent); for men, the most common ground was desertion (62 
per cent). About 70 per cent of the cases were brought by the wife. 

On the surface, the situation appears quite peculiar. Surely men 
deserted women far more often than women deserted men. Prob-
ably most of the cases brought by men were non-collusive-that 
is, the grounds they alleged were real, not fictional. For women, 
it was the converse. Most of these cases were collusive. If the 
parties agreed to a divorce, it was on the whole better for the 
woman to bring the action. It was less stigmatic; and it was easier 
to claim child custody (which the men on the whole probably did 
not want anyway) and perhaps alimony, than if the lawsuit were 
brought the other way around.47 In California, the default divorce 
was overwhelmingly common by the end of the century. Susan 
Wadsworth's was a typical case. In 1896, she complained that her 
husband Isaac, father of her many children, neglected to provide 

44 New York Times, 14July 1899, p. 6. 
45 The phrase comes from the article by Robert H. Mnookin and Lewis Kornhauser, 

'Bargaining in the Shadow of the Law: The Case of Divorce', Tale Lo:w]ournal, 88 (1979), 
95o-g7. 

46 Sam B. Warner, 'San Francisco Diwrce Suits', California Law Review, 9 (1921), 175-85. 
47 Friedman and Percival, 'Who Sues'; Robert Griswold, Fami[y and Diuorce in California, 

1850-1890: Victorian Illusions and Everyday Realities (Albany, NY, 1982), 30, thinks that the high 
percentage of female plaintiffs in 19th-century California divorce cases suggests that 
women were moving 'toward self-assertion and a sense of personal efficacy'. But this 
ignores the many technical and structural reasons why a couple would choose to cast the 
woman in the role of plaintiff, in a collusive divorce. 
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her with 'the common necessaries of life by reason of idleness and 
dissipation'; and also that he was a habitual drunkard, which 
inflicted 'mental anguish' on Susan and her family. The divorce 
was granted, upon plaintiff's complaint, which was 'taken as con-
fessed' by the defendant, 'whose default for failure to appear or 
answer ... has been duly and regularly entered'.48 

In New York, divorce was available, practically speaking, only 
for adultery.49 The formal law was immovable; the forces opposed 
to divorce were far too powerful. Collusion was therefore the norm 
in New York as it was in other states. Under our general principle 
of cheating in the shadow of the law, collusive adultery devel-
oped-perhaps the most accurate term would be soft-core adul-
tery. This involved a little charade in a hotel; the cast of characters 
included a woman (generally a blonde) hired for the occasion, and 
(of course) a photographer. The woman's fee was usually $50. The 
flavour of what went on is well captured in the title of a magazine 
article from 1934: 'I Was the Unknown Blonde in 100 New York 
Divorces. '50 This rather sordid business, naturally, provided endless 
food for scandal; there were constant exposes and promises to 
clean up the situation. An occasional divorce fell through in New 
York, too, when an unusually hard-nosed judge confronted the 
parties. This happened, for example, to poor Mrs Lottie Longley, 
in 1901; the judge actually investigated the case, found the cir-
cumstances decidedly fishy, and threw the divorce out of court.51 

Collusion was by far the most popular, and practical, way 
around the overly rigid statutes. The federal system opened the 
door to another possibility-the migratory divorce. In the course 
of the nineteenth century, a number of states hit on the happy 
idea of providing cheap and easy divorce as a way of attracting 
out-of-state business. Indiana was an early divorce mill; it was fol-
lowed by South Dakota, otherwise a rather bleak and forbidding 
place to go. South Dakota was described in 1891 as 'a great state 
for divorces'. There was a big 'colony' of divorce-seekers in Sioux 
Falls, South Dakota, including 'prominent people' from New York 

48 Sup. Ct. Alameda Cnty., No. 11679, 1896. 
49 New York allowed divorce for narrow lack-of-consent reasons and for adultery. 

However, the state did allow separation on other grounds, such as cruel and inhuman treat-
ment, abandonment, or neglect. NY Code Civ. Pro. Sec. 1762 (1896). 

50 Note, 'Collusive and Consensual Divorce and the New York Anomaly', Columbia Law 
R.euiew, 36 (1936), 1121--31, at 113rn. 

51 New York Times, 13June 1901, p. 16. 
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City. These people 'live at the best hotels . . . they take things easy, 
going to baseball games regularly in the Summer'. The women, 
too, are 'as a rule, from good families'. 52 South Dakota was attrac-
tive as a divorce mill mainly in the warmer months; winters were 
much too cold for comfort. 

The divorce mills of the nineteenth century tended to be unsta-
ble; they rose and fell. What ultimately drove them out of busi-
ness was the opposition of the clergy and the respectable elements 
of society, who united in opposition to this odious practice and 
demanded an end to easy divorce. 53 Divorce was evil, immoral, a 
sign of social decay; and lax laws were evil because they encour-
aged divorce. 54 As other states fell by the wayside, Nevada became 
the ultimate, rather permanent divorce mill-a barren and under-
populated state, today the national gambling capital, where the 
'respectable elements' have been historically a rather muted 
voice.55 In 19n, it was reported that there were, at any given time, 
more than 200 'happiness-seeking, ill-mated' people from the East 
in Reno, Nevada, most of them 'well-to-do', and spending money 
'with a free hand'. 56 

Divorce law thus had become what we might call a dual system. 
By this we mean a situation in which there is a radical disjuncture 
between the official law, and the operating law-the law in action, 
the law as it was lived in the lower courts. Of course, all fields of 
law are, to a degree, dual systems; but we can apply the term to 
cases where the disjuncture is extreme, or where the operating law 
directly contradicts the official law. A system of fairly widespread 

52 Ibid. 26July 18g1, p. 20. But soon there were signs of a crackdown, ibid. 31July 1891, 
p. 1, when a circuit judge decided that only bona fide residents of the state were entitled 
to make use of its divorce law, ibid. 23 Aug. 1991, p. 1. The state raised the residence 
requirement from three to six months, and the torch passed to Oklahoma Territory, ibid. 
7 Jan. 1894, p. 4· 

53 And an occasional moralizing judge; see above, n. 52. 
54 For a typical statement of this view: W. T. Lafferty, Dean of the College of Law, 

University of Kentucky, in 'Divorce Evils and the Remedy', Kentuc!g !Aw Journal, 8 (1920), 
2o-g. Lafferty took it for granted that 'easy' divorce laws were an unmitigated evil-in 
Kentucky the laws provided 'for fourteen causes for divorce, several of which are exceed-
ingly trivial, thereby making it easy for any dissatisfied spouse to pave the way to divorce-
ment'. His remedy: amend the law to restrict divorce to adultery and bigamy. Few voices 
spoke on the other side; but see Evans Holbrook, 'Divorce Laws and the Increase of 
Divorce', Michigan lAw Review, 8 (1910), 386-g5. 

55 See Gilman M. Ostrander, Nevada: The Great Rotten Borough, I859-I964 (New York, 
1966). 

56 New rork Tunes, 8January 1911, p. 24. 
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tax avoidance and evasion does not necessarily constitute a dual 
system. Prostitution in the nineteenth- and early- twentieth-
century United States was, on the other hand, a true dual system. 
This was especially true in cities where the police regulated pros-
titution, with formal rules and regulations for red light districts 
and brothels-that is, regulated the conduct and scope of a busi-
ness which was totally illegal, as far as official law was concerned. 57 

The question is, what brings dual systems about? The case of 
prostitution gives us a clue to understanding divorce as well. Pros-
titution was officially proscribed, denounced from the pulpits, ful-
minated against with great regularity: but still it survived. It 
survived because there was a genuine demand for these sexual 
services.58 For obvious reasons, the customers found it difficult to 
express themselves openly-there was never an active lobby 
pressing for legalization of the sex business, or demanding more 
and better prostitution.59 Similarly, the anti-divorce forces of the 
nineteenth century occupied the moral high ground. In the nine-
teenth century, marriage was supposed to be a lifetime union, 
sacred and permanent. This was certainly the view of the clergy, 
by and large; and it was probably also the general view of 
respectable people. 

In short, divorce was definitely not, as it is today, a routine 
method for getting out of a failed marriage. It was a public remedy 
for a social problem: a marriage withered and blasted by the 
immorality or crime of one of the parties. 60 It was definitely con-
ceived of as a last resort-as an exceptional practice, to be avoided 
and discouraged if at all possible. 

The actual demand for divorce was, on the whole, subdued and 
sub rosa-like the demand for prostitution, pornography, and 
gambling. Of course, divorce was not illegal, as these others were; 
but there was certainly no organized pro-divorce movement. But 
though the pressure for divorce was muted, it was most certainly 

57 Lawrence M. Friedman, Crime and Punishment in American History (New York, 1993), 329. 
58 John C. Burnham, Bad Habits (New York, 1993), 177, argues also that: 'Respectable 

people tended to tolerate the red-light district in part because the presence of the area and 
the labeling of the people there helped shore up understanding of what was good and 
proper elsewhere in society.' 

59 Nevada, of course, is once again an exception-prostitution is legal in Nevada, at 
least on a county-option basis, that is, each county can decide whether it wishes to have 
legal prostitution within its borders. 

60 Hendrik Hartog, 'Marital Exits and Marital Expectations in Nineteenth Century 
America', Georgetown Law Journal, Bo (1991), 95-129, at 114. 
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there. Moreover, as we noted when we discussed child custody, the 
demand for divorce embraced all classes of society. Indeed, studies 
of divorce at the end of the nineteenth and early twentieth cen-
turies showed that divorce was not an upper-class habit at all. It 
was definitely as strong, if not stronger, in middle- and working-
class families: people like David Taylor, a house painter, who sued 
for divorce in Alameda County, California, in 1898, were quite 
typical.61 A survey of California divorce, for the late nineteenth 
century, reported that 24 per cent of the husbands were labour-
ers, g per cent unskilled tradesmen, 14 per cent farmers, 17 per 
cent middle class, and 17 per cent upper class.62 Divorce had gone 
very democratic. 

What brought about this development? There were, to begin 
with, changes in the nature of marriage itself: or, more accurately, 
changes in the way ordinary people hoped for or conceived of 
their marriages; and the way they practised the business of being 
a husband or wife. Marriage had become, in a way, more sacred 
and significant, though not in the religious sense. It had become, 
ideally, a deeper, more intense relationship. Until this period, there 
had been an implicit theory of marriage in society; marriage was 
a binding arrangement between a man and a woman, for the basic 
purposes of making a home, having children, and carrying on the 
species. This concept, of course, left no room for romantic love 
or self-realization, and as these became, for more and more 
people, the ultimate point of marriage, fragile marriages simply 
could not bear the weight. 63 

Paradoxically, then, divorce thrived because of this new, 
sharper, and more demanding sense of marriage. Those who 
denounced divorce emphasized that marriage was, and had to be, 
sacred; but what did sacred mean? Divorce, as William O'Neill 
has argued, was not 'antithetical' to what became the 'dominant 
ideology of marriage'; but was rather 'a literal interpretation of 
its texts'. 64 And when a marriage broke down, for whatever reason, 
only through divorce could a man and woman try and try again. 
Only through divorce could a couple legitimize a second union, 

61 T'!)llor v. T'!)llor, Sup. Ct. Alameda Cnty., No. 13204 (1898). 
62 See Griswold, Fami!,, and Divorce. Tyler May, Great Expectations, 171, presents similar 

figures for Los Angeles in 1880: 21% of the husbands were 'unskilled' or 'semiskilled'; 23% 
were skilled workers; 36% were 'low white collar', and 20% 'high white collar'. 

63 See, on this point, Tyler May, Great Expectations. 
64 William O'Neill, Divorce in the Progressive Era (New Haven, 1967), 12. 
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and thus avoid immorality, in an age which judged cohabitation 
very severely. Thus the popularity of divorce was one more sign 
of a subtle change in the moral constitution of society, in which 
bourgeois morality became, as it were, more democratic. Or 
perhaps a better way of putting it is that bourgeois morality began 
to trickle down from the high middle class. 

The result of these tensions was the dual system, in which the 
official law remained pure and stern, while the operating law was 
warped in the shape of the social demand. The forces of 
respectability exhausted themselves in occasional crackdowns and 
moral crusades; but these ultimately failed. A kind of uneasy equi-
librium developed, which lasted, in one form or another, about 
100 years. 

Under the dual system, to be sure, divorce was more available 
to the rich than to the poor. Only the rich could afford migratory 
divorce-the wife of an average worker could hardly quit a job 
and move to South Dakota or Nevada. Nevertheless, the record 
shows plainly that divorce was available to ordinary people. The 
cost, in a way, amounted to a kind of regressive tax, but thousands 
of workers, plumbers, carpenters, and day labourers----or their 
wives-were none the less willing to pay. The system was, as we 
said, substantially 'democratized' by the turn of the century. 

Perhaps a word is in order about the implications of the history 
of divorce-and the history of dual systems in general-for the 
theory and methodology of legal history. It is by now common-
place that appellate cases, the normal fodder of legal research, 
have to be used with extreme care. These cases tend to be excep-
tions and anomalies. They may give a distorted and even down-
right false picture of the working legal system. Nor can we assume 
that what we read in a statute is what is applied where the knuckle 
of the law meets flesh. These points are obviously true, but hardly 
go far enough. 

We sometimes hear a claim made for the importance of appel-
late cases, learned treatises, and statutes, on quite another basis. 
These texts are crucially important, we are told, because they are 
clues to legal ideology; and, it is said, no function of the law is as 
important as its ideological function. The law both reflects and 
promotes a dominant ideology. As I see it, this means that the legal 
system shapes common understandings of what is right and 
indeed what simply is; it helps to convince us that what is, is right 
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and natural; and in so doing, it acts as an essential prop of the 
social order. This thesis has been applied, often with great bril-
liance, to this or that aspect of legal history.65 

Where I may part company with some of these scholars is in 
so far as they insist that the key to ideology and the ideological 
function lies in the study of the 'law discourse', to be found mainly, 
or exclusively, in appellate cases, treatises, statutes, and other 
'mandarin' sources. To me, this cannot be right. Ideology after all 
has been defined as beliefs and world-views that serve to buttress 
a particular social structure. The assumption thus has to be that 
ideology has behavioural and instrumental consequences, other-
wise it would be nothing but empty talk. But as soon as one admits 
this fairly obvious point, then the study of ideology is at best 
flawed and at worst meaningless without attention to a much 
broader range of data and evidence-broader, that is, than the 
official sources I have mentioned. One must look at what the rel-
evant public is actually thinking and doing, what the working 
norms of the legal system are, and what they mean to the people 
who use them or are used by them. This is not to say that trea-
tises, case law, and official norms are insignificant; but only that 
they cannot be understood even in their own terms unless we 
know if they are, or were, effective, or even if the relevant public 
had any idea that the official norms were there in the first place. 

Consider, for example, the ultimate fate of American divorce 
law. The old dual system totally collapsed, and with blazing speed, 
in 1970 and thereafter. California led the way, when it enacted a 
no-fault law; and in very short order, in one way or another, almost 
every other state followed suit. 66 The speed and sweep of the 
change astonished everybody; the states seemed to fall into line 
like ten-pins. Of course, divorce law was ripe for reform. It was 
rotten to the core, and everyone knew it. There were scholars and 
jurists who worked for reform in California; but they proceeded, 
on the whole, somewhat gingerly. They did not, for example, really 
advocate no-fault divorce-not openly, at any rate. They were 
arguing, rather, for consensual divorce-for getting rid of the 

65 Very notably, for example, Douglas Hay, 'Property, Authority and the Criminal Law,' 
in id. et al., Albion's Fatal Tree: Crime and Sode!', in Eighteenth-Century England (New York, 1976), 
17; see Robert Gordon, 'Critical Legal Histories', Stan.ford Law &view, 36 (1984), 57-125. 

66 See Herbert Jacob, Silent Revobition: The Transformation ef Divorce Law in the United States 
(Chicago, 1988), eh. 6. 
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fakery, and allowing couples that wanted a divorce to get one, 
without charades and collusion and such flummery. 

What actually happened, however, was something nobody had 
really dared advocate: divorce for either party, more or less at will. 
This went far beyond consensual divorce. It was, in fact, unilat-
eral divorce--divorce whenever anybody wanted it, with the other 
party totally helpless to resist or complain. Under no-fault law, 
there is no such thing as a defence to a petition for divorce ('dis-
solution of marriage', as the new euphemism has it). If you want 
to get out of your marriage, no one can stop you-not your 
partner, and certainly not the state. 67 

What brought about this revolutionary change? There are, in 
fact, a number of puzzling aspects to the history of no-fault, and 
I cannot honestly say the whole process is well understood. 68 But 
in retrospect it is clear that there were incredibly strong social forces 
undermining the old system, and affecting the nature of marriage 
itsel£ 

What these forces were cannot be discovered from the case law, 
or the statutes, or from the reform jurists. They can only be 
detected-though not easily-from a study of social change, a 
study of how people thought and acted in society. A long-run lev-
elling effect seemed to be taking place, in which class came to 
matter less and less in the working law of divorce. What began as 
purely upper class (around 1800), had become working class and 
middle class by 1900; the demand for cheap, easy divorce became 
more and more irresistible. 

But it was, in fact, resisted; by the churches, very notably. What 
finally defeated the resistance, perhaps, was the so-called sexual 
revolution, which fatally undermined ideas that had been prop-
ping up the image of divorce as inherently immoral. I believe, too, 
that the process was profoundly influenced by the social empha-
sis on expressive individualism; on personal growth; on making 
your own way in the world; carving out your own style and form 
of intimate life.69 An unhappy marriage-an unfulfilling mar-
riage-is completely incompatible with this kind of 'personal 
growth'. Divorce lost both its stigma and its sting; and 'easy 

67 Lynn D. Wardle, 'No-Fault Divorce and the Divorce Conundrum', Brigham Toung 
Universi!)i l.aw Review, (1991), 79-142. 

66 See Jacob, Sil.ent Revolution. 
69 On this theme more generally, see Lawrence M. Friedman, The Republic qf Choice: I.aw, 

Authori!)i, and Culture (Cambridge, Mass., 1990). 
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divorce' was no longer a bugaboo. 70 In hindsight, it is easy to see 
that the system was quietly rotting away-and was destined to col-
lapse in a way of its own dead weight. Nor was the process of 
change exclusively American; perhaps the United States carried 
it to an extreme, but the trend toward no-fault is European as 
well.71 There may be differences of detail; but the underlying 
forces are common to the whole of Western society. 

Gender, class, and fa:mil;y law. If one had to describe what hap-
pened in the nineteenth century to American family law, in one 
short sentence, perhaps the best one could do would be to say that 
it became more democratic. By this I mean that it concerned itself 
more and more with the interests and problems of ordinary 
people. On the surface, the law moved away from a rigid patri-
archy, and toward a nuclear family of autonomous individuals. 
Behind this change, however, was a change in the identity of users 
of the law: more and more, these users were plain, ordinary 
people, who farmed and worked, who bore and adopted children, 
and who wanted freedom to do so and to divorce and remarry at 
will. The law bent to meet the needs of this crowded mass of ordi-
nary people. Where the surface of the law was unyielding, for one 
reason or another-divorce is the outstanding case-legal prac-
tice developed elaborate detours around it. 

What of the social inequalities within classes? The most impor-
tant of these, for our purposes, is gender inequality. Of course 
much has changed since the nineteenth century. Women vote; 
they have rights in the workplace that would have seemed revo-
lutionary a century ago. Still, gender inequality is very much still 
with us. It is far from clear that the 'reforms' of this century have 
been totally a blessing to most women; the impact of no-fault 
divorce, for example, is much disputed. 72 But plainly here too 
there has been a critical levelling effect. 

70 Though there has been at least a certain amount of backlash from social conserva-
tives; in early 1996, Michigan was at least considering a return to a fault system. New Tork 
Times, 12 Feb. 1996, p. Am. 

71 See Mary Ann Glendon, The New Fami[y and the New Propert, (Toronto, 1981), 33-4; 
ead., The Trareformation ef Fami[y Law: Stat,e, Law and Fami[y in the United Stat,es and J:#stern 
Europe (Chicago, 1989), 149-88. 

72 See Lenore Weitzman, The Divorce Revolution: The Unexpect,ed Social and Economic Conse-
quences for Women and Children in America (New York, 1985), 32$ ead., 'The Economics of 
Divorce: Social and Economic Consequences of Property, Alimony and Child Support 
Awards', UC.LA. Law Review, 28 (1981), 1181-268. 




