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Usury in France in the Nineteenth 

Century 
FABIEN VALENTE 

Within the relations betweeen private law and social inequality the 
question of usury in nineteenth-century France touches upon a 
number of areas. The prohibitions on lending money at interest 
and on credit have first of all a moral dimension. The falling into 
debt of the most disadvantaged groups in society made credit 
appear immoral to them. Social policy legislation in this context 
was also preoccupied with morality. But it is above all economic 
development and the constraints it produces that determine the 
relations between creditors and debtors. That is why the follow-
ing account of usury legislation in France and its application must 
be placed into the wider context of relations between producers 
and consumers. The object of this essay is to study how laws re-
sponded to economic developments on the one hand, and how 
economic behaviour was shaped by laws on the other. Professor 
Batbie was alluding to this when he wrote in 1866: 'Since Turgot's 
Memoire and the letters of Bentham, the history of usury is entirely 
contained in the facts and in the laws.' 1 In France, what is called 
the 'great' nineteenth century is marked by the Industrial Revo-
lution. Having begun in England in the eighteenth century, indus-
trialization did not cross the Channel until after 1815. The new 
forms of capitalism were characterized by the spectacular growth 
of huge industrial and commercial enterprises as well as by the 
rise of banking and insurance. 

As to the laws, some years before the Industrial Revolution 
France had experienced the legal and social revolution of 1789, 
which had swept away what is conventionally termed the 'old law', 
the legal system that had made a principle of banning money-
lending at interest. Indeed, canon law as well as royal edicts2 

1 A. Batbie, Melanges d'economie politique (Paris, 1866), 75. 
2 Edicts of 1567, of 1510 (art. 65), of Blois, 1579 (art. 202). 
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and civil jurisdiction prohibited usury, pronounced usurious 
agreements null and void, and punished usurers severely. Jews, 
who were not subject to canon law, and Lombards were unaffected 
by this ban. Under the old legal system, then, lending at interest 
and usury were synonymous. However, the Church soon realized 
that it must soften its position and lift the ban on lending at inter-
est where this was justified; hence a certain number of exceptions 
was allowed. These mainly concerned forfeiture clauses (commisso-
ria lex), stipulation of a penalty for late payment, loans on a piece 
of land, manual exchange with transfer of substance, the case of 
risk for the capital lent, and the commercial company. 

Criticized by French lawyers as harmful to trade, the ban on 
lending at interest was lifted by the Constituent Assembly. The 
Law of 3-12 October 1789 laid down that in future anyone would 
be at liberty to lend money at interest within the confines of the 
legal rate: 'The National Assembly has decreed that all private 
individuals, corporate bodies, and communities and people in 
mortmain may in future lend money at fixed term, stipulating 
interest in accordance with the rate fixed by law, without intend-
ing to make any change to the customs of commerce.' The Law 
of 3 October 1789 fixed the legal rate at 5 per cent for civil pur-
poses, based on the rate of government stock current at the time 
of the Revolution. For commercial purposes, no figure was fixed, 
and interest depended on circumstances of time and place. It was 
thus for the courts to assess, in accordance with commercial 
custom, whether interest was usurious and, if so, to order that an 
appropriate amount be deducted from the capital. 

With the revolutionary law, the definition of usury assumed its 
modern form: to exceed the permitted legal rate was considered 
usurious. To uphold the credit of the revolutionary government's 
assignats or promissory notes, the Convention banned the trade in 
coin by the Law of 11 April 1795. It lifted that ban with the Law 
of 28 April 1795 but reimposed it on 24 May of the same year. 
This situation remained in place until 23 July 1796. This last law 
of the eighteenth century concerning lending at interest com-
prised three relatively brief articles which proclaimed freedom of 
contract.3 According to the ruling of the Gour de Cassation (the 

3 Art. 1: 'From the date of promulgation of the present law, every citizen shall be free 
to contract as he sees fit; the obligations to which he has subscribed shall be performed in 
the terms and values stipulated.' Art. 2: 'No one may refuse his payment in orders at the 
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Supreme Court of Appeal),4 this law was intended to abolish the 
limitation on interest by repealing the restrictive Law of 3-12 
October 1789. 

The complete abolition of legal regulation gave rise to serious 
abuses. Those who were drafting the new Civil Code were there-
fore asked to put an end to this situation. At the beginning of the 
nineteenth century, during the preparation of the Civil Code, 
the question of freedom of usury clearly arose when the para-
graph concerning moneylending was discussed in the Council 
of State. The principle of a legal rate of interest was eventually 
adopted by the authors of the Civil Code, but the fixing of that 
rate was deferred for subsequent legislation. 5 The code was 
meant to last, and the authors did not wish to include in it a figure 
that was apt to vary with the economic circumstances of each 
period. 

Jurisdiction, however, interpreted the system set out in the Civil 
Code as that of the total freedom proclaimed by the decree of 23 
July 1796. There was thus no legal prohibition, either against usury 
or against compound interest.6 However, the hope of the authors 
of the Civil Code, which was to 'restrain greed with the brake of 
shame'7 by simply requiring the rate of interest to be set down in 
writing, was largely disappointed, and as during the Convention 
there were many abuses. 

Thus the history of lending at interest in nineteenth-century 
France was to open with some initial regulation that quickly came 
into conflict with the reality (part 1 ), and to close on the eve of the 
twentieth century with the probably unintentional elimination of 
legislation on usury (part 2). 

rate of the date and place at which payment shall be made.' Art. 3: 'Any legal provisions 
running counter to the present law are repealed.' 

4 Judgment of 5 Oct. 181$ Batbie, Melanges, 77. 
5 Art. 1907 of the Civil Code: 'Interest is legal or conventional. Legal interest is fixed 

by law. Conventional interest may be in excess of legal interest whenever the law does not 
forbid this. The rate of conventional interest must be fixed in writing.' 

6 See Gour de Cassation (Cass.), 20 Feb. 18w (S.=J.-B. Sirey, R.ecueil general des lois et arrets, 
I0.2.205); Cass., 16 Nov. 1813 (CN=Collection nouvelle (L. M. Devilleneuve and A. A. Carette, 
R.ecueil general des lois et arrets . .. redige a partir de l'ancien R.ecueil general des lois et des arrets fande 
par M. Sir'!)', 1791-1830, revu et complete, 1840-1843") 4.1.466). However, it was decided that 
usurious interest levied before the 1807 law should be set off against the capital; see Rennes, 
20June 1817 (CN5.2.295). 

7 J. Gauffre, 'Essai sur une tendance actuelle a !'unification du droit civil et du droit 
commercial', dissertation (Montpellier, 1898), 63. 
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Initial regulation put to the test ef the facts 

In the first decade of the nineteenth century, the Law of 3 
September 1807 (the Law on the Maximum) stipulated the rate of 
legal interest and fixed a ceiling for conventional interest. Accord-
ing to article 1907 Code civil, legal interest meant the rate fixed by 
law, and conventional interest meant the rate fixed by the con-
tractual parties in writing. Although debated with passion for 
three-quarters of a century and supplemented by the Law of 19 
December 1850, the 1807 law was soon subjected to major limi-
tations. These restrictions were as much the result of legislative 
measures as of judicial decisions that substantially reduced the 
applicability of the Law on the Maximum. 

The Law of 3 September 1807 was introduced by Napoleon 
against the advice of his Minister of Finance, Moilien. It was 
intended as a remedy for the excesses of usury, and was undoubt-
edly linked with the promulgation of the Commercial Code in 
1807, which Bonaparte had had drafted in an attempt to end the 
chaos resulting from a wave of bankruptcies. The period from 
October 1805 to July 1807 had in fact witnessed a major financial 
crisis, followed by an industrial crisis. Although these were chiefly 
confined to Paris, affecting only the Exchequer, big business, and 
the top of the banking world, the general lack of confidence as a 
result of the war led to a slowing down of currency circulation 
and a rise in the cost of credit, then to the progressive paralysis 
of trade and industry. The victory of Austerlitz on 2 December 
1805 ended the financial crisis, but the climate of industrial unease 
persisted until 1807. 

When looking at the beginning of the Napoleonic regime 
another fact must be taken into consideration. The Church's 
prohibition on lending at interest for Catholics had led Jews to 
specialize in the trade of moneylending. In the first years of the 
Napoleonic regime the amount of money owed to Jews was 
particularly high, especially in the east of France. In Alsace there 
were riots in 1805-6: the Christian debtors of the Jews demanded 
moratoriums, a reduction of their debts, or at least a reduction in 
the interest rates that applied to their loans. These problems were 
brought to Napoleon's attention by the prefects, but the most 
notable consequence was the dicret in.fame of 17 March 1808. This 
decree created an exception to the ordinary law by subjecting the 
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Jews to certain formalities by which they had to prove the valid-
ity of their claims against their debtors. 

In this situation the Law of 3 September 1807 laid down that 
conventional interest might not exceed 5 per cent for civil pur-
poses and 6 per cent for commercial purposes. The rate of legal 
interest was fixed at the same figure. Article 3 of the law con-
tinued: 'When it is shown that the conventional loan has been 
made at a rate in excess of that fixed by article 1, the lender shall 
be sentenced by the court to which the dispute has been submit-
ted to repay such excess, if he has received it, or to suffer a reduc-
tion of the principal of the loan, and he may even, if there is 
occasion, be sent for trial by the criminal court, where he will be 
judged in accordance with the following article.' The fourth and 
final article stipulated: 'Any person who has been warned against 
indulging habitually in usury shall be brought before the criminal 
court and in this case sentenced to a fine that may not exceed one-
half of the capital he has loaned usuriously. If it emerges from 
the trial that there has been a fraud on the part of the lender, he 
shall be sentenced not only to the said fine but also to a term of 
imprisonment not exceeding two years.' 

This law was fiercely attacked by political economists, who 
objected on principle that money was a commodity and that 
trading in money was a business like any other. These economists 
desired the greatest possible measure of freedom for commercial 
transactions. They argued that the price of money should rise or 
fall according to the needs of the moment, like that of all natural 
or industrial products, and they concluded that the law should no 
more impose a maximum rate of interest on money than it fixed 
a maximum price for any goods forming the object of trade. 

The earliest judicial decisions bearing on the 1807 law con-
cerned the conditions of its application in time and space. Thus 
it was decided in 1809 that the Law of 3 September 1807 fixing 
the rate of interest at 5 per cent for civil purposes was not applic-
able to interest arising out of earlier contracts, even if such in-
terest had been accruing since the code. 8 Similarly, the Gour de 
Cassation later ruled that interest stipulated in a contract prior to 
the Law of 3 September 1807 must be paid at the rate fixed by 
agreement, even where that rate was higher than the one laid 

8 Brussels, 24 May 1809 (S. I0.2.567); Cass., 21 June 1825 (S. 26.1.301). 
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down by the law, with no distinction between interest due before 
and interest due since its promulgation. 9 Regarding application of 
the Law on the Maximum in space, the appeal court in Bordeaux 
decided that when two Frenchmen had agreed in a foreign 
country where they were domiciled on interest above 5 per cent, 
if the law of the place of contract allowed, then the agreement 
was enforceable in France, the Law of 3 September 1807 notwith-
standing. In that case, it was thus not the law of the place of exe-
cution that governed the stipulation of conventional interest. 10 

A second field of conflicts to be decided by the courts was cases 
of concealed usury. Thus the Gour de Cassation laid down in 1829 
that usury did not simply consist in collecting the usurious inter-
est stipulated; it consisted in the mere stipulation of such interest. 
It followed that the offence of usury was perpetrated by the simple 
fact of the borrower putting his signature to a usurious obligation 
and that obligation being handed back to the lender. According 
to this interpretation of the law, it mattered little that, after pro-
ceedings had been instituted, the parties to the contract had 
reduced the interest to the legal rate. 11 

Doctrine considered sales with right of repurchase (ventes a 
remere1 to be particularly suspect as a means of concealing usury. 
In order to combat fraud, the appeal court in Riom decided that 
judges could state according to the presumptions and facts of the 
case that a contract of sale was feigned and served no other 
purpose than to cover usurious occurrences. 12 In another case, it 
was decided that the sale of moveables for an undiscussed price 
as a condition of the loan and with the intention of masking the 
collection of usurious interest must be annulled as constituting an 
instance of usury. 13 In another example, the Colmar appeal court 
decided that, although annulment for reason of tort was not pro-
vided for in the exchange contract, a real-estate exchange con-
tract could and should be annulled if its sole object had been to 
cover up and disguise a usurious transaction. 14 

Judges were also required to pronounce on the matter of assign-
ments of claims. The Agen appeal court decided that, although 
under the terms of article 1694 of the Civil Code claims could be 
transferred for a sum less than the amount of the claim, it did not 

9 Cass., 15 Nov. 1836 (S. 31.1.939). 
11 Cass., 8 May 1829 (S. 30.1.347). 
13 Paris, 7 Feb. 1835 (S. 35.2.139). 

10 Bordeaux, 26 Jan. 1831 (S. 31.2. 178). 
12 Riom, 20 Mar. 1822 (CNf2.46). 
14 Colmar, 25 Mar. 1823 (S. 35.2.159). 



Usury in France 443 

follow that such a transfer necessarily ruled out usury. Thus 
the person who, in accepting the transfer of a claim for a price 
less than the sum transferred, secured a guarantee that the claim 
would be paid in full was guilty of usury. In this case the assignee 
was obliged to restore to the assigner what he had received from 
the transferred debtor over and above the actual price of the 
assignment. 15 

The matter of the contract of settlement of annuities was also 
brought before the courts. The Gour de Gassation decided in 1846 
that the Law of 3 September 1807, which had fixed the rate of 
interest, applied not only to loan contracts but also to contracts 
settling an annuity, and that it did so even where the annuity was 
settled in kind rather than money. 16 

Jurisdiction also considered certain gifts as constituting usuries 
prohibited by law. The appeal court in Bordeaux ruled that, when 
an act of borrowing was followed by a donation made by the bor-
rower in favour of the lender, and described as being in consid-
eration of services rendered, if the circumstances were such as to 
suggest that that donation had been a condition of the loan, it 
merged with the initial contract to form an indivisible entity. If as 
a result the lender had gained in this agreement an advantage 
greater than the legal interest on the sum loaned, the agreement 
was null and void in respect of the surplus. 17 

As well as defining the main instances of concealed usury, juris-
diction had to define the characteristics of the criminal offence of 
usury and occasionally fraud, which constituted an aggravating 
circumstance of the offence of usury, as laid down by article 4 of 
the 1807 law. It has already been mentioned that usury was a crimi-
nal offence only in so far as it was habitual in the person practis-
ing it. This principle was confirmed by the Gour de Gassation 
in 18n: collecting excessive interest was not enough to establish 
the criminal offence of usury; the accused must be convicted of 
indulging in usury habitually. 18 For example, in 1826 the Gour de 
Gassation ruled that for usury to be called habitual it was sufficient 
that several successive usurious loans had been made to the same 
person. 19 In another case, it was considered sufficient that the usu-
rious loans had been made to at least two people. 20 

15 Agen, 28Jan. 1824 (CNf2.307). 
17 Bordeaux, 17 Dec. 1827 (S. 28.2.65). 
19 Cass., 4 Mar. 1826 (S. 26.1.361). 

16 Cass., 26 Aug. 1846 (S. 47.1.u3). 
18 Cass., 22 Nov. 18u (S. 12.1.88). 
2° Cass., 24 Dec. 1825 (CN8.1.246). 
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To give judges the greatest possible latitude in combating usury, 
the Gour de Cassation decided that the evidence of witnesses should 
be widely admitted in the matter, even in cases involving sums 
above 150 francs. 21 In terms of procedure, the criminal offence of 
usury opened the way for actions initiated by the Public Prosecu-
tor. However, it was specified by the courts that the victim of usu-
rious transactions could neither act by way of direct summons 
against the usurer nor bring a civil action within the criminal pro-
ceedings instituted by the Public Prosecutor. The victim could only 
bring his action separately before civil jurisdiction. 22 

Despite the evidence that French courts were able to work with 
the Law of 3 September 1807, a number of exceptions point to 
the difficulty of applying it consistently. From the outset, it was 
always considered that the 1807 law left untouched the special 
decrees of 24 Thermidor XII (u August 1804) and 8 Thermidor 
XIII (27 July 1805), which gave pawnshop managers the right 
freely to fix interest rates on the loans they granted. What had 
been a recognized exception since 1807 was finally confirmed by 
the Law of 24June 1851. 

During the political and economic crisis of 1814, application of 
the 1807 law was temporarily-suspended in France. The war, the 
military defeats, the general political situation, and the lack of 
confidence among the business class led to the progressive collapse 
of trading relations with Germany, northern Europe, Spain, and 
Portugal. There was a wave of bankruptcies in Paris, and in 1814 
the crisis deepened with a rise in unemployment. Following 
Napoleon's surrender on I April 1814, the recovery took until the 
spring of 1816 to mature. 

A third instance where the law did not apply was in the French 
colonies, where interest rates were generally free. In Algeria, for 
example, the ordinance of 7 December 1835 (suspended in 1848, 
restored in the following year, and finally confirmed by a Law of 
27 April 1881) declared any agreement on interest rates to be 
lawful for civil and commercial purposes alike. 

Partly because it was considered ineffective in combating usury, 

21 Cass., 18 Feb. 1829 (S. 29.1.96); Cass., 13 Feb. 1880 (Jurisprudence du XIX' siede (1880 
vol.), pt. 1, 485). 

22 See Cass., 3 Feb. 1809 (S. 9.1.206); Cass., 8 Mar. 1838 (S. 38.1.36!); Bordeaux, 12 July 
1837 (S. 38.1.361). 
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but partly also for political reasons, the 1807 law was amended by 
the Law of 19 December 1850, which introduced heavier penal-
ties. In the first place, the 1850 law provided that the borrower 
could, as a matter of right ('de plein droit'), set off interest in 
excess of the legal rate against the capital, whereas according to 
the Law of 3 September 1807, victims of usury had needed a court 
sentence before making such a deduction. Secondly, the penalty 
for habitual usury, which could only be a fine under the 1807 law, 
now consisted of a term of imprisonment from six days to six 
months. Finally, in the event of repetition of the offence (in which 
case even an isolated incident was sufficient), the courts had to 
apply the maximum penalty and could as much as double it. 
These provisions provoked fierce criticism from those who advo-
cated freedom in the matter of moneylending. Once again, the 
legislator had not listened to them. 

A first indication that the legislator took a more liberal line and 
reacted to economic needs was the Law of ro June 1857 which 
authorized the Bank of France to raise its discount rate and the 
rate of interest on its advances above 6 per cent where necessary. 
Indeed, the business recovery had pushed the discount rate of the 
Bank of France up to 9 per cent. This had been held at 4 per cent 
from 1 February 1820, then raised to 5 per cent inJanuary 1847 
and to 6 per cent in 1855-6. Once again, the 1807 law found itself 
in conflict with reality. In general, the Bank of France did not 
receive the effects of small merchants because these did not have 
the kind of reputation that would make it possible for their sol-
vency to be assessed. They were therefore obliged to go to bankers 
who advanced them money and subsequently arranged for the 
Bank of France to discount the bills that carried their own signa-
ture. However, if those bankers were having to pay 9 per cent to 
the Bank of France, they were not going to be satisfied with inter-
est at 6 per cent on the advances they had made to small mer-
chants. Doing violence to the 1807 law was the only way to enable 
people to escape from this impasse. Consequently, the Law of ro 
June 1857, while retaining the 5 per cent rate for civil purposes, 
set commercial loans free. 

For their part, legal doctrine and jurisdiction also admitted a 
certain number of exceptions to the 1807 law. Thus the law was 
held to be inapplicable to aleatory money loans, to loans on bot-
tomry, to loans of moveables other than sums of money (loans of 
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produce or loans of securities), and money debts having a cause 
unconnected with the loan, such as the credit sale stipulating inter-
est for the vendor, the amount carried forward, exchange, and dis-
count. Numerous judicial decisions illustrate these different 
exceptions and the difficulty of consistently applying the Law on 
the Maximum. 

In the first place, a judgment handed down by the Gour de Gas-
sation on 13 August 1845 can be cited. This decided that, when a 
loan was accompanied by aleatory circumstances placing the 
lender at risk of specific losses, and when the interest stipulated 
was also lower than the legal rate, the compensatory donation to 
the lender of assets that, added to the interest stipulated, exceeded 
the legal rate did not constitute concealed usury but was an 
aleatory, lump-sum compensation for the potential losses to which 
he had been exposed. 23 

As regards loans of moveables, the Gour de Gassation decided on 
8 March 1865 that the Law of 3 September 1807 could not be 
applied to shares or industrial bonds. 24 Similarly, the transfer, on 
a loan basis, of shares or industrial bonds on the condition that 
the borrower must return the shares themselves or their value on 
the due date did not constitute a loan of money within the 
meaning of the Law of 3 September 1807; it followed that the 
rules governing the rate of interest could not be applied to such 
a loan.25 

It is known that the exchange contract and banking transac-
tions gave rise to profits that were analogous to interest but were 
not regarded as usurious by legal experts and in practice. Such 
profits were discount, exchange, and commission. The banker 
who performed one of these transactions was not thereby making 
a loan; all he was doing was purchasing a claim with a greater or 
lesser degree of surety. The Gour de Gassation decided in 1828 that 
the Law of 3 September 1807 could not be applied to discount or 
to negotiations involving commercial assets. For example, the 
banker negotiating or discounting assets for a third party was enti-
tled to collect, on top of the legal rate of interest, a discount and 
commission to be fixed by agreement between the parties. 26 It was 

23 Cass., 15 Aug. 1845 (S. 45.I.714). 
24 Cass., 8 Mar. 1865 (Jurisprudence du X/X' siecle (1865 vol.), pt. 1, 17). 
25 Paris, 12 Dec. 1863 (Jurisprudence du X/X' siecle (1863 vol.), pt. 2, 21). 
26 Cass., 4 Feb. 1828 (S. 28.1.99). 
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likewise decided that a right of commission could, in addition to 
legal interest, be granted by a borrower to his lender, in the same 
way as it could be granted to others, apart from the lender, as an 
administration fee: in no way was this a usurious charge. 27 It was 
also decided that the discount and commission fees levied by 
bankers, irrespective of legal interest, could not be deemed usu-
rious if charged in conformity with commercial custom and if the 
banking transactions were not fictitious.28 Nevertheless, the field 
of banking transactions remained the terrain where most usury 
occurred. This is why, despite the dominant case law on the sub-
ject, certain decisions (minority decisions, admittedly) recalled the 
existence of the 1807 law.29 

Given these deviations in case law from the original intent 
of the law of 1807, it was surprising how long the Law on the 
Maximum remained on the statute book. The fact is that from 1871 
to 1884 the average number of convictions under that law had 
gone down to fifteen per annum. It was not until 1886 that France, 
too, took the liberal road, at a time when most foreign legal systems 
had already come out in favour of freedom of interest rates. 

New /,egislation undermined by judicial 
decisions and economic reality 

With the Law of 12 January 1886, French legislation returned to 
revolutionary law, that is, to the Law of 3 October 1789. However, 
application of this liberal system had the unintentional effect of 
decriminalizing usury. As will be shown, this consequence of the 
1886 law, unforeseen by the legislator, stemmed from the lack of 
definition of the features making it possible to distinguish between 
a civil loan and a commercial loan. 

In bringing itself into line with the majority of foreign legal 
systems, French law went back to the system of freedom of inter-
est rates. This principle had already been adopted by Brazil in 

27 Cass., 7 May 1844 (S. 45.1.53). 
28 Grenoble, 16 Feb. 1836 (S. 37.2.361). For further special cases on banking transactions 

creating exceptions to the 1807 law see: Paris, 18Jan. 1839 (S. 39.2.262); Cass., 8 Nov. 1825 
(S. 27.1.84); Cass., 2 Aug. 1878 (Jurisprudence du XJ}{' sieck (1878 vol.), pt. 1, 480). 

29 For examples of such minority decisions see: Montpellier, 13 Aug. 1853 (S. 53.2.469); 
Metz, 31 Dec. 1825 (CN8.2.170); id., Cass., 24 Dec. 1825 (CN8.1.246); Cass., 21July 1847 
(S. 47.1.797). See also, in this sense: Cass., 8 Apr. 1825 (S. 25.1.358); Cass., 26 Aug. 1825 (S. 
25.1.360). 
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1832, by the UK, Portugal, and Tuscany in 1833, by Spain in 1838, 
by Denmark in 1855, by Norway, Piedmont, and the Netherlands 
in 1857, by Sweden in 1864, by Belgium and Italy in 1865, by 
Prussia and Bavaria in 1866 and 1867, and by Austria and 
Hungary in 1868. It was extended to the whole of Germany in 
1871 and to Alsace-Lorraine in 1872. Finally, some of the Swiss 
cantons and the United States of America also rejected any regu-
lation of conventional interest. In Britain the radical reform begun 
in 1818 with a House of Commons resolution, continued in 1833, 
and interrupted between 1837 and 1851 by provisional legislation 
was finally completed on 10 August 1854 by a statute of Queen 
Victoria that repealed all the laws relating to usury and fixing a 
legal rate of interest. In Germany, a law of 1880 punished anyone 
who abused the needs and inexperience of a borrower to stipu-
late excessive rates of interest. 

In France, the liberal movement obtained the abolition of 
maximum interest rates in commercial transactions. The republi-
can leaders included powerful businessmen who advocated eco-
nomic liberalism. For example, Leon Say, an associate of the 
Rothschilds, was Minister of Finance for most of that time. The 
bourgeoisie who had supported the regime of Louis Philippe, 
and who came around to supporting the Republic after 1873, also 
hoped that the Republic would take note of their interests. For 
these reasons, republican leaders tried to reassure the business 
community and to satisfy them by stimulating the economy. In 
1884, Jules Ferry claimed: :i\s far as I am concerned, there is no 
such thing as an illegitimate profit.' 

The single article of the French Law of 12January 1886 stated: 
'The Laws of 3 September 1807 and 19 December 1850, in their 
provisions relating to conventional interest, are repealed for com-
mercial purposes; for civil purposes, they remain in effect.' This 
distinction was easily explained in the legislator's mind. Mer-
chants, being more in touch with the ways of commerce, could 
do without the protection of the law, whereas it would have been 
dangerous to grant the same freedom to less experienced people-
country landowners, for instance. With this single article, the 
legislator gave the courts a decisive and delicate role in the appli-
cation of the 1886 law. The problems might be further aggravated 
in cases of usury where loans were made by a French person to a 
foreigner. 
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An initial question confronted judges: was the Law of 12 
January 1886 retroactive? For civil purposes, article 2 of the Civil 
Code was quite clear: the law disposes only in respect of the 
future; it has no retroactive effect. This principle was confirmed 
by jurisdiction. 30 For criminal purposes, on the other hand, article 
4 of the Penal Code admitted the principle of non-retroactivity 
only when the law in question created a new penalty or increased 
an existing penalty. It therefore had to be admitted that the 1886 
law did possess a retroactive character for criminal purposes. It 
followed that the usurer who had committed usurious acts prior 
to 1886 which the law no longer touched on could not now have 
those acts challenged, from the moment the law was promulgated. 

The chief question concerned the consequences of the 1886 
law with a view to determining where usury was present. The dis-
tinction between a civil loan and a commercial loan was thus 
crucial, and it was one that the legislator left to the courts to make. 
The courts then had no alternative but to refer to general law, that 
is, the Commercial Code, to find out whether a loan was civil or 
commercial. However, the 1807 code was no clearer in its defini-
tion of the domain of commercial law. The authors of the code 
had not in fact declared themselves as between the objective view, 
according to which commercial law was the law of acts of com-
merce, and the subjective view, which held that commercial law 
was the law of merchants (commeryants). Article 1 of the Commer-
cial Code defined merchants as 'those who performed acts of 
commerce and made doing so their habitual occupation'. Fur-
thermore, articles 632 and 633 of the Code listed the main acts 
of commerce without ever defining the notion. Articles 632 and 
633 stated: 'The law deems an act of commerce to be any pur-
chase of produce and commodities for resale ... any banking 
transaction ... any obligation between dealers, merchants, and 
bankers, and finally, bills of exchange in general.' 

It is clear from these articles that all loans that constituted 
banking transactions, all loans represented by bills of exchange, 
etc., were commercial transactions, loans made for commercial 
purposes. However, in order for commercial law to be applicable, 
the transaction had to have the character of an act of commerce 
for both the parties concerned. But the act of commerce indicated 

30 Besarn,on, 21 Apr. 1886 (Jurisprudence du XIX' siecle (1887 vol.), pt. 2, 202). 
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in articles 632 and 633 of the Code might also be mixed, that is, 
it might be part act of commerce and part civil act. An example 
would be a non-merchant borrowing a sum of money from a 
banker in order to provide for the needs of his family. When an 
act of commerce was mixed, it was in principle necessary to apply 
civil law to the part in respect of which the act was civil and to 
apply commercial law to the other. Under the 1807 law, this ques-
tion had been controversial. Two solutions offered themselves to 
judges. The first lay in considering that it was the nature of the 
borrower's action that should determine whether the loan was 
civil or commercial and whether the rate of interest was or was 
not restricted, and that by virtue of the theory of the accessory 
the borrower's capacity as merchant led to the presumption of an 
act of commerce on his part. Only a small number of isolated 
decisions admitted this first solution. The argument of this opin-
ion was that interest represented the risks of loss of the capital 
sum. In this sense, it was judged that the courts were invested with 
the power to strip an ostensibly commercial transaction of its 
visible forms and decide that, under the guise of a discount or 
exchange transaction, what had actually been accomplished was 
a civil loan.31 

The second solution, which was the one generally adopted by 
jurisdiction, consisted on the contrary of deeming a loan to be 
commercial whenever the lender was a merchant. This was in 
effect a return to the case law that had formed under the 1807 law, 
which was confirmed by decisions taken in the wake of the Law 
of 12January 1886. For example, it was decided that a merchant 
making a commercial loan, particularly a banker opening a cur-
rent account for a private individual, might stipulate the legal rate 
of interest for commercial purposes even where the borrower was 
not a merchant, and that such a stipulation of interest was not 
usurious. 32 The argument of this opinion was twofold: on the one 
hand, in practical terms the banking business would become 
impossible if, for every transaction, the banker had to consider the 
destination of the funds lent to him; on the other hand, interest 

31 See Montpellier, 13 Aug. 1853 (S. 53.2.469); id., Agen, 12 May 1853 (S. 53.2.273); id., 
Agen, 19July 1854 (S. 54.2.593). Later, Cass., 20Jan. 1888 (Jurisprudence du XIX siede (1889 
vol.), pt. 1, 281); Cass., 9 Nov. 1888 (Jurisprudence du XIX siecle (1889 vol.), pt. 1, 393). 

32 Bourges, 14 Feb. 1854 (S. 54.2.531); id., Cass., 11 Mar. 1856 (S. 56.1.729); id., Cass., 27 
Feb. 1864 (S. 64-1.341). See also Cass., 28 Apr. 1869 (S. 1869.1.306); Cass., rnjan. 1870 (S. 
70.1.57 and 59). 
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represented not only the risk of loss of the capital sum but also 
the loss of enjoyment of the money parted with. 

However, this doctrine led to an irregular consequence that 
certain decisions attempted to correct. When a loan was made 
for the commercial needs of the borrower, if the lender was not 
a merchant the loan was described as civil and interest on it 
restricted to 5 per cent. For example, two isolated decisions of the 
Gour de Cassation suggested that the nature of the loan should be 
determined by the occupation of the lender, and if the lender was 
not a merchant by that of the borrower. 33 The principle never-
theless remained that the loan must be commercial, irrespective 
of the destination of the money, when the lender was a merchant. 

What was the position with regard to loans made by a French 
person to a foreigner? Despite the fact that, as we have seen, many 
countries had taken the liberal road before France, most foreign 
legal systems were not like that of France. While some countries 
had abolished any limitation of interest rates, others had kept the 
limitation but chosen a different maximum rate from that obtain-
ing in France. This gave rise to the following question: in loans 
made by a French person to a foreigner, was it possible, for civil 
purposes, for a rate of interest above 5 per cent to be stipulated, 
whether tacitly or expressly, without risk of the lender being 
prosecuted for usury? Here, two hypotheses needed to be 
distinguished. 

The first hypothesis was that when usury was committed 
outside France by French lenders or against foreign borrowers, 
French justice could take no action. Indeed, in the former case, 
under the terms of the Law of 17 June 1866 amending the Code 
of Criminal Procedure, instances of usury committed by French 
persons abroad were not punishable in France unless they were 
also punished by the foreign law concerned. 34 In the latter case, if 
the usurious act had been committed in a country that admitted 
freedom of interest rates by a foreign lender dealing with a French 

33 Cass., 18 Feb. 1836 (S. 36.1.940); Cass., 7 May 1845 (S. 45.1.644). 
34 The Law of 17 June 1866 further required four conditions before prosecutions could 

occur: it was necessary that the accused should not have proved that he had already been 
tried abroad; it was necessary that the action should be instituted at the request of the 
Public Prosecutor; it was necessary that a complaint by the injured party or a denuncia-
tion to the French authorities by the authorities of the country where the offence had been 
committed should have preceded the prosecution; lastly, it was necessary that the accused 
should be back in France. 
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borrower, French justice was again powerless to act by virtue of 
the rule locus regii actum. 

The second hypothesis was that when an instance of usury took 
place in France and one of the parties was French and the other 
foreign, the fact of habitually lending above the French legal rate, 
that is, at the legal interest of a foreign law higher than the French 
legal rate, did not constitute the offence of usury, except in case 
of fraud. Indeed, under the terms of article u34 of the Civil 
Code, legally constituted agreements took the place of law for 
those who had made them. Article 3 of the same code, stipulat-
ing that police and security laws were binding on everyone who 
lived in the territory, and article 6, stipulating that private agree-
ments might not depart from the laws concerning public order 
and good morals, did not apply in connection with loans at inter-
est, for the 1807 law was considered by most judicial decisions to 
be a law of relative rather than absolute public order. 

For example, a judgment handed down by the Rauen appeal 
court on 12 July 1889 decided that as the rate of 12 per cent was 
authorized in the Republic of Ecuador, that rate was lawful even 
for a loan made in France to a company with its registered office 
in Guayaquil. 35 A judgment handed down by the Gour de Cassation 
on 19 February 1890 confirmed this decision by saying that the 
opening of a credit account requested abroad by a trading 
company having its registered office there was not governed by 
French law so far as interest was concerned but by the law of the 
country where the trading company was established. 36 

It followed that there was only one case in which the offence 
of usury could exist in international law: when in France (or in 
a foreign country where usury was defined in the same way as 
in France) there was a stipulation of interest above 5 per cent 
between French persons and foreigners whose national law pro-
hibited the stipulation of interest above 5 per cent as usurious. In 
that case, such an agreement was indeed unlawful and the rule 
locus regil actum could not be invoked, any more than could the fact 
that the foreigner intended to ref er to his national law. Conse-
quently, usury may be said to have become very rare in interna-
tional law. 

35 Clunet, Journal de droit international priue (1890), 129. 
36 Ibid. 495. 
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The new statute of 1886 and the case law which referred to it 
had the effect of legalizing loans made by usurers. Indeed, the 
levying of interest in excess of the legal rate was subject to peines 
correctionnelles (penalties of more than five days' but less than 
five years' imprisonment) only where it was habitual (Law of 19 
December 1850, art 2). This circumstance, which made it possi-
ble to punish high-interest lenders, was about to become their 
salvation, for by making money-dealing their chief occupation 
usurers incontestably assumed the occupation of merchant, apply-
ing articles I and 634, paragraph 4, of the Commercial Code. This 
occupation of merchant then enabled them to stipulate interest 
above the legal rate, with the result that the freedom of interest 
rates proclaimed for commercial purposes came to be indirectly 
exercised for civil purposes. Because of this, in late nineteenth-
century France, the legislation concerning usury was virtually 
eliminated and usury no longer existed as an offence, since usurers 
were considered to be merchants who could no longer be prose-
cuted. From the civil standpoint, then, there remained only a 
single exception in which the penalties of the 1807 and 1850 laws 
were still applicable: the case of a person practising no specific 
trade who happened to lend a sum of money intended for a civil 
transaction at interest above 5 per cent. 

However, these consequences of the 1886 law were to be tem-
pered by a sudden turnaround in case law. Certain judgments, 
indeed, were to attribute a civil character to loans made by mer-
chants where these were intended for a civil transaction. 37 There 
was thus a return to the principle whereby the civil or commer-
cial character of the loan was determined by the use for which 
the sum loaned was intended, regardless of the occupation of the 
borrower. For example, the Gour de Cassation decided in 1888 that 
the advances on accruing terms made to state pensioners by the 
manager of a discount bank for pensions did not constitute com-
mercial loans, given that the pensioners concerned were not mer-
chants, that the transactions in question had nothing commercial 
about them, and that the very form of the contracts concluded 
was that of civil contracts.38 

It was further decided that the Law of 12 January 1886, which 
37 See Cass., 2June and 9 Nov. 1888, and Lyon, 3June 1889 (S. 89.1.393; 90.2-41); id., 

Paris, ro Mar. 1896 (Jurisprudence du XLlf siecle (1898 vol.), pt. 2, 486. 
38 See Cass., 9 Nov. 1888 (S. 89.1.393). 
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had admitted freedom of conventional interest and subsequently 
abolished the penalties for usury for commercial purposes, could 
not be applied to loans made to a merchant who had signed 
promissory notes to the lender with the trade name of the 
company of which he was a member, when those loans had not 
been made with a view to his trade and served no other purpose 
than that of satisfying his taste for expenditure and settling his 
gambling debts. Thus, as regards applying the r886 law, the judges 
responsible for preventing usury had the right and the duty to seek 
out, in the facts of the particular case, the civil or commercial 
character of loans, whatever the guises in which those loans had 
been dressed up and the forms in which they had been cast. 39 

It can thus be stated that, at the end of the nineteenth century, 
case law wavered between two well-defined theories for applying 
the system put in place by the Law of r2January r886. The prob-
able explanation for such wavering was the persistent problem of 
how to distinguish civil from commercial loans. 

The first theory deduced the commercial nature of the loan 
from the intended purpose of the money loaned, that is, from the 
type of act performed by the borrower. It was necessary that there 
should be an act of commerce on his part. While according to 
doctrine this theory was the one closest to the intention of the 
legislator, it was nevertheless rejected by case law as being 
detrimental to the non-merchant in need of a short-term loan. 

The second theory characterized the civil or commercial nature 
of the loan by the occupation of the lender, and occasionally by 
that of the borrower. Further removed from the intention of the 
legislator, this theory was justified by doctrine with reference to 
Scaccia's adage: Plus valet pecunia mercatoris quam pecunia non merca-
toris. The prevailing case law took its cue from this second theory 
as being more practical and as such apparently more in tune with 
real-life needs. This duality of doctrine, together with the waver-
ings of case law, in reality showed that the r886 law had failed to 
find a satisfactory solution to the problem of usury in France in 
the final years of the nineteenth century. 

This legal criticism might be supplemented by one of an eco-
nomic nature: the maximum legal interest rate of 5 per cent for 
civil purposes and the legal interest rate of 6 per cent for corn-

39 Cass., 14 May 1886 (Jurisprudence du XL!( sieck (1887 vol.), pt. 1, 345). 
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mercial purposes no longer corresponded to the state of the 
capital market, which had experienced a drop in interest rates. 
The legal rates were thus out of step with the real economic 
situation. Faced with the need to revise the legal rate, the Law of 
7 April 1900 lowered the double rate of the law by one unit, but 
the imperfect system installed by the 1886 law was still there as 
the twentieth century dawned. 




