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Law and Consent in Medieval Britain. Workshop organized by the 
German Historical Institute London in co-operation with the History 
of Parliament Trust and held online on 30 October 2020. Conveners: 
Hannes Kleineke (History of Parliament Trust) and Stephan Bruhn 
(German Historical Institute London).

On Monday, 2 November 2020, a video posted on Twitter showed 
the owner of a soft-play centre in Liverpool rejecting Covid-19  regu-
lations, citing Clause 61 of Magna Carta. This historical agree ment 
between the English king and his magnates was first con cluded in 
1215. In the opinion of the owner, the police had no right to close 
down his business since the medieval document showed that  govern-
ment author ities were bound by law and had to be resisted if they 
en croached on central personal liberties. This claim immedi ately 
pro voked reactions from histor ians of the Middle Ages, who rightly 
pointed out that although parts of Magna Carta are, indeed, still part 
of English law today, Clause 61 is no longer in force. In fact, it was 
removed in 1216, when the agree ment was revised after King John’s 
death.

This case not only points to con temporary tensions which in turn 
show that societal acceptance of regu lations can become ex tremely 
fragile at times of crisis, espe cially when they touch on personal 
liber ties. It also high lights the function of the medieval past as a 
reposi tory for current ideo logical and polit ical debates. Although 
Magna Carta—an agree ment between a monarch and his noble 
elites, not the people as a whole—has nothing to do with demo cratic 
ideals govern ing decision-making pro cesses, it is, paradox ically and 
anachron istically, regularly cited as evidence for the continuous 
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primacy of popular consent and the rule of law from the medi eval 
past to the present. The example shows that our picture of law and 
con sent in medi eval Britain is far from accurate, which is why this 
topic was suit able for a one-day work shop, jointly organ ized by the 
History of Parliament Trust and the German Historical Institute 
London and held on 30 October 2020.

Stephan Bruhn and Hannes Kleineke opened their wel come ad-
dress by observing that ‘consent’ is seldom ex plained, let alone 
de fined—as if it were self-explanatory. Yet on closer exam in ation, 
ques tions arise. Is there only one type of consent? For instance, does 
the term apply to all practices of collect ive decision-making? How can 
con sent be achieved? Who needs to give their con sent, and in what 
circum stances? Does it follow the principle of major ity rule, or is there 
a need for unan imity? Is consent a means to an end, or can it also be 
an end in itself? Is it an essen tial pre requisite for action, or just a topos 
used to legit imize decisions already made by others, whether by a 
single ruler or a small elite? The work shop tackled these issues by 
focus ing on the creation and appli cation of law in medi eval  Brit ain. It 
brought together histor ians of different periods (early to late  Middle 
Ages) and from different re search con texts (England and Germany). 
 Speakers ad dressed diverse topics, ranging from Anglo-Saxon synods 
to the parlia ments of the later Middle Ages.

The first session was dedicated to ecclesiastical atti tudes to wards 
consent, with a focus on assemblies. Stephan Bruhn (GHIL) ana lysed 
how arch bishops’ claims to monarch ical leadership were brought into 
line with pre-existing patterns of collective Church govern ment at 
synods in early medi eval England. Con sent, under stood as an essen-
tial Christian concept, played an import ant role in this pro cess as it 
had different meanings and thus could be used for various pur poses, 
such as pro moting archiepiscopal authority.

Daniel Gosling (The National Archives, Kew) widened this 
per spective in the second paper by looking at the influence of  ec clesi-
astics on the legis lative pro cesses of the English Parlia ment in the later 
Middle Ages. While MPs were con cerned about the in flu ence of the 
Church, actual at tempts by members of the clergy to in flu ence parlia-
mentary pro cesses remained the ex ception and had limit ed success. 
Although itself affected by secular legis lation, especially when it 
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came to the holding of bene fices, the clergy seldom used its vote in 
Parlia ment, prefer ring instead to appeal to the king directly and thus 
circum vent ing an insti tution that was supposed to ensure broadly 
based consent.

The question of the actual importance of processes intended to en-
sure con sent was then raised in the dis cussion following the papers: 
to what extent did synods, parlia ments, and other assem blies merely 
rubber-stamp decisions taken by power ful indi viduals eager to create 
the illusion of popular approval?

The role of consent in the royal succession was at the heart of the 
second session. The first paper, by Alheydis Plassmann (University of 
Bonn), addressed the role of consent during Stephen of Blois’s rise to 
king ship. Although there were no formal elec tions in England at this 
point, the barons clearly had a say in the appoint ment of a new king, 
as their decisive in flu ence on Stephen’s path to king ship shows. This 
was far from straight forward in dynastic terms. Had Stephen ultim-
ately pre vailed in the dis pute over the throne, Plassmann  suggest ed, 
his reign could have been crucial for the mag nates’ claim to the right 
to hold formal elections.

Stephen Church (University of East Anglia) identified similar ten-
den cies for the succession after the death of Henry II. As Henry’s 
oldest living son, Richard I clearly had a solid claim to the English 
throne. None theless, he had to secure this posi tion by win ning over 
the  mag nates, since his younger brother John or his Guelph nephew 
Otto of Bruns wick could have been viable alter natives. Consent also 
 mat tered when it came to the actual enthrone ment, when the acclam-
ation of the commons added another layer of consent, if only as a 
formality.

The following discussion indicated that the papers diverged from 
cur rent scholar ship—most notably Robert Bartlett’s recent Blood 
Royal, which stresses the dynas tic dimen sions of royal succes sion.1 In 
con trast, both papers showed just how import ant ideas of con sensus 
were in the pro cesses of English royal succes sion, and thus pointed to 
clear sim ilarities with prac tices in Germany.

1 Robert Bartlett, Blood Royal: Dynastic Politics in Medieval Europe (Cambridge, 
2020).
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The last session was dedicated to the broader issues of consent 
in debating and making decisions. Adrian Jobson (University of 
Bristol) took a fresh look at the First Barons’ War (1215–17), high-
light ing the import ance of consent-seeking for both the baron ial 
and Montfort ian reform pro grammes. Still, for the reform ist move-
ment, the desire for unani mity and self-serving prag matism were 
not mutu ally ex clusive, and there was no contra diction in its agenda 
between altru istic goals and self- interest.

Mark Whelan (King’s College London) opened the per spective to 
the Continent in his paper on Cardinal Beaufort’s struggle to raise an 
Empire-wide tax in Germany to finance the Hussite Wars. Draw ing 
on new archival findings, he emphasized the com plex nature of the 
con sent that had to be negoti ated and secured from various layers of 
the Holy Roman Empire’s hier archy. While different actors accepted 
some aspects of Beaufort’s plan, the cardinal’s efforts ultim ately failed 
because the ambitious project could not be realized simply by seek ing 
consent from the Imperial Diet alone, as Beaufort’s English back-
ground might have led him to believe.

The last paper in the workshop returned to ecclesi astical law- 
making. By focusing on William Lyndwood’s Provinciale (c.1432), 
a comment ary on the decrees of the Canterbury province, Paul 
Cavill (Pembroke College, Cambridge) analysed how a local body 
of canon law was re ceived and adopted in late medi eval  England. 
While Lyndwood seldom applied the idea of consent to law, later 
readers added glosses which downplayed the arch bishops’ import-
ance within the provin cial synod. On a ‘national’ level, the Provinciale 
mirrored the cross-fertilization of ideas between Church and state 
as it also commented on the relation ship between ecclesi astical and 
secular govern ments and later found its way into the statutes passed 
by Parliament.

A formal response by Levi Roach (University of Exeter) opened the 
work shop’s con cluding di scussion. In summing up the partici pants’ 
different ap proaches, Roach stressed the benefits of Anglo- German 
com parisons and concept ual work on key terms such as ‘con sensus’, 
‘con sensual rule’, and ‘law’ to further bridge gaps between the past, 
the present, and different historio graphical traditions. By adopt ing 
a broad, com para tive per spective of this sort, differences that are 
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taken for granted can quickly be replaced by surprising similar ities, 
just as a closer look can reveal un expected differ ences. Given that the 
papers high lighted the many and varied manifest ations of con sensus 
and its pro  cedural dimen sions, several issues remained to be ad-
dressed—a state ment which the partici pants agreed with in the final 
dis cussion. One of these issues relates to Roach’s observ ation that 
by the four teenth century, there seemed to be increased interest in 
 conceptual izing ideas such as consent. The notion of an ‘oven-ready’ 
con cept of law and consent in the Middle Ages—however desir able 
this may seem to con temporary students of the past—does not do 
jus tice to the nuances and evolution of these two notions during the 
medi eval period. Putting con temporary debates and dis courses into 
a histor ical per spective thus still promises to broaden our views of 
present-day phenomena.

stephan Bruhn (GhiL)
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