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A vital part of the agenda promoted by Barbara stollberg-rilinger’s
research group ‘Vormoderne Verfahren’ (‘Pre-Modern Pro cedures’) at
the University of Münster has been its focus not so much on norms,
but rather on practices; not so much on authoritative statutes, but on
the authority of procedures. Procedures tend to develop logics of
their own, establishing their authority and binding force by using
certain forms. André Krischer’s Habilitation thesis is very much in -
debted to this approach, setting out to achieve nothing less than a
cultural history of the english lawsuit from the mid sixteenth to the
mid nineteenth century.

The history of the english lawsuit is especially interesting because
in contrast to continental practices, disputes in english courts were
conducted publicly and orally. in fact, the public and oral nature of
the trial by jury was seen by contemporaries as the main advantage of
english law in comparison with its continental counterparts. As a
result, the power of procedures was more evident, and it was also
more important to achieve the acceptance of court rulings by all those
affected by them. Thus the premiss of the study is that the binding
force and legitimacy of a verdict is based more on the authority of
form than on the plausibility of the evidence presented at the trial
itself; Krischer’s aim is therefore not only to analyse the proceedings
themselves, but to include perceptions and debates concerning
prominent trials. Often, trials were reported and discussed in print;
even the statements by the defence and the last words of the convict-
ed before their execution sometimes appeared in printed media.

The study concentrates on lawsuits concerned with high treason.
Legally defined for the first time in the fourteenth century, high trea-
son has always represented a special case in jurisdiction, but also a
site of experimentation and a model for lawsuits in general. since
lawsuits dealing with this crime are mostly well documented, it
makes sense to study the evolution of legal proceedings for high trea-
son in england.

in an introductory chapter, Krischer explains the development of
certain parts of the trial, such as the indictment, the defence, the gath-
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ering of evidence, and the verdict of the jury, and the role of all these
in the overall proceedings. The indictment was the basis for the
whole trial, because everything that followed was aimed at demon-
strating (or contesting) its truth. Thus the wording of the indictment
was an important as well as controversial step in the whole process.

The main body of the book is based on a broad variety of sources
concerning thirty cases of high treason, and unfolds roughly along
chronological lines. Beginning in the elizabethan era, juridical pro-
ceedings were performances of authority, in the course of which con-
flicts were enacted, verbalized, and made determinable. The trials
were carefully staged orchestrations of impartial justice, even
when—for example, in the case of elizabethan trials against alleged
catholic conspirators—the principle of ‘innocent until proven guilty’
did not apply in practice. Because of the ‘paranoid style’ (p. 97) that
tended to characterize legal proceedings in the context of conspiracy
theories, such proceedings did not aim primarily to establish guilt or
innocence. instead, they were built entirely on a presumption of
guilt. it was important, however, for the courts to avoid the impres-
sion that the alleged conspirators were being tried because of their
catholic faith. The carefully worded indictments therefore focused
on the accusation of conspiracy against the Queen. sometimes the
accused tried to negate the authority of the court or the judges, some-
times they declared that the jury was prejudiced. But even in con-
testing claims of authority or impartiality, they played a part in the
staging of the trial. it was decisive for the legitimacy of the proceed-
ings that the court could force a certain role on all participants and
thereby make them take part in a script with a specific outcome, that
is, a verdict. Although this verdict was often a foregone conclusion,
the symbolic expression of fairness played an important role in estab-
lishing the legitimacy of the proceedings even in the elizabethan tri-
als against alleged catholic conspirators.

For the english revolution and the interregnum, only one case is
analysed in detail, that of John Lilburne. The (admittedly well re -
searched) trial of charles i and other legal cases during the com mon -
wealth and Protectorate are omitted. The book continues with the
post-restoration era after 1660. The proceedings against the regicides
and during the Popish Plot of 1678 represented a particularly impor-
tant step in the development of legal proceedings. Although the
actors still retained some room for manoeuvre, the script for interac-



tions during trial became more formalized over time. whereas the
earlier trials were performed as rhetorical contests, they now became
laboratories or experimental settings aimed at discovering the truth.
Krischer characterizes this process as a change from a regime of per-
suasion to a regime based on formalized procedures of examining
witnesses with the aim of reconstructing the course of events. For
Krischer, this represents a new link between changed orders of
knowledge and the expression of power, which he interprets against
the background of the rise of natural philosophy and science. From
now on, proceedings relied on witnesses to construct and produce
the facts on which the jury based its verdict. The more the proceed-
ings appeared to be governed by standardized rules, the more they
were accepted as fair trials. The debate about fairness reached a new
stage after the trials against the whig leaders in 1683 (rye house
Plot), which after the glorious revolution led to some reforms, espe-
cially the right to an advocate at the trial who was permitted to speak
on behalf of the defendant. Viewed by contemporaries as well as
legal historians as a step forward for fair procedure, Krischer points
out that this reform also strengthened the legitimacy of the judicial
process.

starting with the trial of george Lord gordon in 1781, Krischer
identifies the rise of a third ‘regime’ that would come to dominate
legal proceedings in the subsequent seventy years. he argues that
under this new regime, the ‘programmatic structure’ of proceedings
became conditional. That is, it was characterized by steps that pro-
gressively built upon each other, where each step within the proce-
dure was dependent on the outcome of the one before it. in addition,
it was characterized by the increasing immunity of the individual
procedural steps, which could not be questioned and formed the
basis for the jury’s verdict. Krischer underlines the self-referentiality
of the proceedings, which led to a high degree of acceptance.

it is one of the many strengths of this study that it deals openly
with the teleological traps of a longue durée perspective. Krischer has
resisted the temptation to frame his study as a pre-history of modern
jurisdiction, which would have had the effect of making modern pro-
ceedings appear the inevitable outcome of all the foregoing historical
developments. At the same time, it addresses change; not change in
the sense of progress or an inevitable evolution to modernity, but
simply in the sense that things became different from what they were
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before. The author describes this development as a form of differen-
tiation (Ausdifferenzierung), a concept loosely borrowed from niklas
Luhmann. what is sometimes missing in Krischer’s treatment of his
subject, however, is the contextualization of the lawsuits, which
were, of course, part of wider political conflicts. Although Krischer
seeks to include public debates, his focus is on the perceptions of and
judgments on lawsuits, rather than the broader political setting of a
conflict. however, even without these contexts the book is a good 720
pages long; it would be excessive to demand the inclusion of further
aspects.
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